SUMMARY: 	Van Wyk and others v Minister of Employment and Labour [2025] ZACC 20 (3 October 2025) 

1. Introduction 

In this matter, the issue before the court was the constitutionality of Sections 25, 25A, 25B, and 25C of the Basic Condition of Employment Act 75 of 1997 (‘the BCEA’) read together with Unemployment Insurance Fund Act 63 of 2001.

In terms of section 25(1) of the BCEA, birth mothers are entitled to four months’ maternity leave. Section 25A(1) entitles fathers to 10 days’ parental leave.  The provision itself is gender-neutral but is relied upon by fathers to take parental leave when becoming a parent. 

Adoptive parents, regardless of their sex or gender, are entitled to ten weeks’ adoptive leave in terms of section 25B. Finally, employees who become parents by way of surrogacy are entitled to ten weeks’ ‘commissioning parental leave’ by virtue of section 25C. 

The effect of these sections is that the BCEA entitles birth mothers to a much longer period of leave than other parents such as fathers, adoptive parents, or those who become parents via surrogacy.

2. Proceedings at the High Court

Sections 25 and 25A of the BCEA and related provisions of the Unemployment Insurance Fund set out above, had been declared unconstitutional by the high court in  Van Wyk and others v Minister of Employment and Labour ZAGPJHC 1213 (25 October 2023). The High Court had found that upon assessment of the policy choices underlying these provisions of the BCEA under attack, the issue that these provisions addressed was not the physiological consequences of having given birth, but rather the facilitation of child nurturing

Furthermore, the distinction between mothers and fathers spoke to a mindset that regarded fathers’ role in early parenting as marginal. At the same time, this also unfairly burdened mothers with the principal care-giver role. Parental roles, however, should be decided between the parents themselves, not by the legislature. This was therefore unfair discrimination (based on gender) and an infringement of section 9(3).

However, in regard to section 25B, dealing with adoptive leave, and specifically  the two-year cap on the age of the adoptive child, the High Court had found this to be rational. It reasoned that where the granting of a benefit is underpinned by policy choices relating specifically to the child nurturing of new-born children (regardless of whether by birth or adoption), extending this benefit to parents of children who were not new-born deviated from the underlying policy choice.

The court therefore declared the relevant provisions of the BCEA to be unconstitutional in that they are irrational and unfairly discriminate between mothers and fathers, as well as between sets of parents based on whether their children were born of a mother, conceived by surrogacy, or adopted. However, it did not set aside the provisions setting the age-cap. 




3. The Constitutional Court’s judgment 

3.1	The differentiation between birth mothers and other parents

The Constitutional Court heard the matter as both a confirmation hearing of the High Courts declaration of constitutional invalidity, as well as an application for leave to appeal by Commission for Gender Equality against the High Court’s findings regarding adoptive leave. 

Before the Constitutional Court, the Minister accepted that the BCEA differentiates between birth mothers and other parents, that this differentiation was discriminatory, and that such discrimination was based on the listed ground of gender and was thus automatically unfair. She also accepted that such unfair discrimination could not be justified under a justification analysis under section 36 of the Constitution. 

As a result of the Minister’s concessions, the court deemed it unnecessary to engage in any analysis of the provisions under section 9(3) of the Constitution and accepted that the provisions infringed the right to equality without more. 

The Court then turned its attention to section 10 of the Constitution, the right to dignity. It noted that human dignity of non-birth mother parents had also been violated because they were not afforded the humane protection afforded to birth mothers. The Court reiterated the High Court’s finding that protection of birth mothers to the exclusion of other parents perpetuated the assumption that women are, and should be, the primary caregivers of children, as well as the  marginalization of fathers in which their opportunity to be involved as a parent in the upbringing of the baby during the early stages of life was deprived. Both parents were also deprived of their choice to structure their child-nurturing responsibilities as they wished rather than be assigned caregiving and parental responsibilities based on their gender. 

3.2	Adoptive leave and the two-year age capping

Regarding the issue of adoptive leave, and the capping of the child’s age at two years, the court found that it was clear that the provisions differentiated between different categories of adoptive parents, as well as different categories of adoptive children. In the case of the former, the differentiation occurred on the basis of whether the parents’ adopted child was older than two or not. In the case of the latter, the basis of the differentiation was the adoptive child’s age itself. 

To determine whether there existed a rational connection between the differentiation outlined above and a legitimate government objective, the Court began with the Minister’s arguments that the age-cap inherent in the provisions was intended to create equivalence between birth parents and adoptive parents. 

In its analysis, the court disagreed with the Minister’s arguments. It stated that this argument inconsistent with the fact that birth parents’ leave comes to an end when the child is no older than four months, not two years. Thus, the provision in question did not create a situation of equalizing the position of adoptive parents with that of birth parents. Secondly, there was no explanation from the Minister as to why the cap had been set at two-year of age, or even why it had been decided to base the cap on age at all.   

Furthermore, the provisions treated prospective adoptive children older than two years differently to those under two, creating discriminatory effect that was based on age. Age was a listed ground in sections 9(3) and (4) and thus the onus was thus on the Minister to show that the age cap was justifiable under section 36. 

The court accepted that the primary focus of the parental leave regime was nurturing of the child, whether born to biological parents or acquired through adoption. However, the nurturing relationship was a symbiotic one, in that for a child to receive such nurturing, their parents must be able to give that nurturing. The parental leave regime in the BCEA was centred on this. While the court accepted that there had to be parameters set around adoptive leave, there was no explanation from the Minister as to why the parameter that had been set was based on the child’s age, rather than on something else. Parental leave was not solely about meeting the child’s need for nurturing, it was also to allow children of different ages to integrate and adapt to their new family environments. The unfair discrimination underpinning the two-year cap could therefore not be justified and was thus unconstitutional. 

4. Remedy

In determining an appropriate remedy, and how to apportion the four months’ leave amongst the parents, the court agreed with the Commission’s stance that the four months’ period should be allocated to both parents collectively. 

However, the court elected to nevertheless prioritise a birth mother’s need to prepare for, and recover from, the physical birth. Thus, the leave period provided for this under other provisions of the BCEA must be included in the four-month period. Whatever remained over, could be shared between the birth mother and father as they deemed appropriate. In all other instances the four-month period was to be shared between the parents as they sought best. Where the parents could not agree on how to apportion the leave, it was to be divided as equally as possible between them. 

