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ACRONYMS AND ABBREVIATIONS
ADEP

Aquaculture Development and Enhancement Programme

APP

Annual Performance Plan

APSS

Agro-Processing Support Scheme

B-BBEE

Broad-Based Black Economic Empowerment Act, No. 53 of
2003 as amended

CEDAW

Convention on the Elimination of All Forms of Discrimination
Against Women

CGE Act

Commission for Gender Equality Act

Commission

Commission for Gender Equality

Constitution

Constitution of the Republic of South Africa, 1996

DTIC

Department of Trade, Industry and Competition

EAP

Economically Active Population

EE

Employment Equity

EEA

Employment Equality Act, No. 55 of 1998, as amended

KPA

Key Performance Area

LGBTQIA+

Lesbian, Gay, Bisexual, Transgender, Queer/Questioning,
Intersex, Asexual, Plus

NEF

National Empowerment Fund

PEPUDA

Promotion of Equality and Prevention of Unfair Discrimination
Act, No. 4 of 2000

PPPFA

Preferential Procurement Policy Framework Act, No. 5 of
2000

PWD

Persons with Disabilities

SDG

Sustainable Development Goal

SMME

Small, Macro and Medium Enterprises

SMS

Senior Management Service

THRIP

Technology and Human Resource for Industry Programme

WEP

Women Empowerment Principle
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1.

INTRODUCTION

The Commission for Gender Equality (the Commission) is an independent
statutory body created under Chapter 9 of the Constitution of the
Republic of South Africa, 1996 (the Constitution). The Commission is
mandated to promote and protect gender equality in government, civil
society, and the private sector. To this end, the Commission for Gender
Equality Act, No. 39 of 1996 as amended (the CGE Act) gives the
Commission the power to monitor and evaluate policies and practices
of organs of State at any level, statutory bodies and functionaries, public
bodies and authorities and private businesses, enterprises, and
institutions

to

promote

gender

equality,

and

make

any

recommendations that the Commission deems necessary.

2.

BACKGROUND

Transformation in the workplace is a process to change the racial,
gender, and economic status in the workplace to reflect the South
African population demographics.1 Various legislation has been
enacted to transform South African businesses and society to ensure
that all enjoy equal opportunities and fair treatment, and to promote
equal respect and dignity. The purpose of these pieces of legislation is
to promote equal opportunities for people who have been historically
disenfranchised owing to apartheid policies.
Before the amendment of the Constitution, African people (namely
Black, Coloured and Indian people) were precluded from participating
in the economy and pursuing a better life simply because of the colour
of their skin. Likewise, women and persons with disabilities (PWD) were

1

https://www.skills‐universe.com/2018/05/15/what‐is‐transformation/.
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often unfairly discriminated against with respect to employment
opportunities. As a result, the Employment Equity Act, No. 55 of 1998 was
promulgated to ensure that equity is achieved at all occupational levels,
especially where designated groups, namely Black people, women,
and persons with disabilities (PWD), are under-represented.
In addition to being one of the most progressive Constitutions globally,
South Africa has a plethora of transformation-related legislation to
enable the economic empowerment of its citizens, previously (and
currently) disadvantaged because of the apartheid policy of economic
exclusion.2 Currently, the transformation laws are “managed” by three
government departments. Employment Equity (EE) is the domain of the
Department of Employment and Labour, Broad-based Black Economic
Empowerment (B-BBEE) is assigned to the Department of Trade, Industry
and Competition (DTIC), and the Preferential Procurement Policy
Framework Act, No. 5 of 2000 (PPPFA) falls under the National Treasury.
This spread of responsibility leads to complications and inconsistent
application of laws across the departments.3
B-BBEE had previously been hampered because many government
entities were unaware that B-BBEE legislation pertained to them too; the
legislation’s proposed beneficiaries, Black people, were often unaware
of their rights under the Broad-based Black Economic Empowerment
Act, No. 53 0f 2003 as amended; the private sector often received poor
advice from B-BBEE advisers; and, in some instances, there have been
acts dishonesty within the private sector. 4

https://www.iol.co.za/business-report/empowerment-legislation-needs-change-for-radical-

2

economic-transformation-9600827.
3

Ibid.

4

Ibid.

3
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3.

PUBLIC INVESTIGATIVE HEARINGS

Against this background, the Commission resolved to conduct follow-up
transformation hearings in the financial year 2021/22 to determine
compliance with recommendations made in its 2020/21 report following
its investigations into:


Department of Trade and Industry;



Department of Defence;



PowaFix Pty Ltd;



Document Warehouse Pty Ltd.

The Commission utilised the following EE Acts and other transformation
legislation to analyse and determine whether the entities comply with
provisions of the Acts to address transformation:


The Employment Equity Act, No. 55 of 1998 (EEA) as amended, and
its Regulations;



The Employment Equity Amendment Bill, September 2018;



The Preferential Procurement Policy Framework Act, No. 5 of 2000
(PPPFA) and its Regulations;



The Broad-Based Black Economic Empowerment Act, No. 53 of 2003
as amended (B-BBEE), and its Regulations;



Skills Development Act, No. 97 of 1998, as amended;



Skills Development Levies Act, No. 9 of 1999, as amended;



Amended AgriBEE Sector Code, 2017;



Promotion of Equality and Prevention of Unfair Discrimination Act
(PEPUDA), No. 4 of 2000;



Labour Relations Act, No. 66 of 1995;



Basic Conditions of Employment Act, No, 75 of 1997, as amended.

4
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4.

RATIONALE

The procedure for the determination of any investigation is provided for
in terms of Sections 10, 11, 12, 13, 14, 15, 17 and 18 of the CGE Act as
amended, and regulated in terms of the procedure set out therein, read
in conjunction with the relevant CGE Complaints Manual, a public
document gazetted in July 2016. Accordingly, all Commissioners and
Officials of the Commission and entities and individuals subject to an
investigation, including any other person or organisation appointed to
assist or participate in an investigation, are subject to the procedures set
out herein.
Section 12 (4) (b) of the CGE Act provides that the Commission may:
Require any person by notice in writing under the hand of a
member of the Commission, addressed and delivered by a sheriff,
to appear before it at a time and place specified in such notice
and to produce to it specified articles or documents in the
possession or custody or under the control of any such person,
provided that such notice shall contain the reasons why such
person's presence is needed and why any such article or
document should be produced.

5
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5.

LEGAL FRAMEWORK

5.1

International Instruments

South Africa follows and has ratified many international treaties,
including the following:
South Africa follows and has ratified many international treaties,
including the following:
5.1.1

International Labour Organisation Convention 100 concerning Equal

Remuneration, 1951 (ratified by South Africa in 1997)

Article 2 requires that each Member shall, by means appropriate to the
methods in operation for determining rates of remuneration, promote
and, in so far as is consistent with such methods, ensure the application
to all workers of the principle of equal remuneration for men and women
workers for work of equal value.
5.1.2

International

Labour

Organisation

Convention

111

concerning

Discrimination in Respect of Employment and Occupation, 1958

Article 2 requires the Member States to declare and pursue a national
policy designed to promote, by methods appropriate to national
conditions and practice, equality of opportunity and treatment in
respect of employment and occupation, with a view to eliminating any
discrimination in respect thereof.

10
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Article 5 states that:


Special measures of protection or assistance provided for in other
Conventions or Recommendations adopted by the International
Labour Conference shall not be deemed to be discrimination.



Any Member may, after consultation with representative employer
and workers' organisations, where such exist, determine that other
special measures designed to meet the requirements of persons who,
for reasons such as sex, age, disablement, family responsibilities or
social or cultural status, are generally recognised to require special
protection or assistance, shall not be deemed to be discrimination.

5.1.3

International Labour Organisation Convention 156 concerning Equal

Opportunities and Equal Treatment for Men and Women Workers: Workers with
Family Responsibilities, 1981

Article 3 states that:


To create effective equality of opportunity and treatment for men
and women workers, each Member shall make it an aim of national
policy to enable persons with family responsibilities who are engaged
or wish to engage in employment to exercise their right to do so
without being subject to discrimination and, to the extent possible,
without

conflict

between

their

employment

and

family

responsibilities.


For paragraph 1 of this Article, discrimination means discrimination in
employment and occupation as defined by Articles 1 and 5 of the
Discrimination (Employment and Occupation) Convention, 1958.

11
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5.1.4 United Nations Convention on the Elimination of All Forms of Discrimination
Against Women, 1979

In its preamble, the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW) recognises that "extensive
discrimination against women continues to exist”. It underlines that such
discrimination "violates the principles of equality of rights and respect for
human dignity". Article 1 defines discrimination as "any distinction,
exclusion or restriction made based on sex in the political, economic,
social, cultural, civil or any other field".5
In terms of Article 11 of CEDAW, the parties to the Convention are
obliged to take all appropriate measures to eliminate discrimination
against women in the field of employment to ensure equality.
South Africa has ratified and is a party to CEDAW.
5.1.5

Sustainable Development Goals

The United Nations set the Sustainable Development Goals (SDGs),
which cover a range of social and economic development issues.
SDG 5 provides for achieving gender equality and empowering all
women and girls and seeks to end all forms of discrimination against all
women and girls everywhere. It recognises and values unpaid care and
domestic work through public services, infrastructure and social
protection policies and the promotion of shared responsibility within the
household and the family, as nationally appropriate. It also ensures
women’s full and effective participation and equal opportunities for

5

https://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx Accessed on 17/03/2020.
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leadership at all levels of decision-making in political, economic, and
public life.
SDG 5 also provides for the adoption and strengthening of sound policies
and enforceable legislation to promote gender equality and the
empowerment of all women and girls at all levels.
SDG 8 promotes sustainable economic growth, inclusive, complete, and
productive employment, and decent work for all.
5.1.6

Women Empowerment Principles

Women Empowerment Principle6 2 (WEP) provides for equal opportunity,
inclusion, and non-discrimination; assuring sufficient participation of
women – 30% or greater – in decision-making and governance at all
levels and across all business areas.
WEP 5 provides for enterprise development, supply chain, and marketing
practices; and expansion of business relationships with women-owned
enterprises, including small businesses, and female entrepreneurs.
WEP 7 provides for transparency, measuring and reporting by: making
public companies’ policies and implementation plans for promoting
gender equality; establishing benchmarks that quantify inclusion of
women at all levels; measurement and reporting on progress, both

6

UN Women and UN Global Compact Office “Women’s Empowerment Principles, Equality Means

Business” second edition 2011. The list of WEPs is as follows: 1. Leadership Promotes Gender Equality;
2. Equal Opportunity, Inclusion and Non‐Discrimination; 3. Health, Safety and Freedom from Violence;
4. Education and Training; 5. Enterprise Development, Supply Chain and Marketing Practices; 6.
Community Leadership and Engagement; and 7. Transparency, Measuring and Reporting.

9
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internally and externally, using data disaggregated by sex; and
incorporating gender markers into ongoing reporting obligations.
5.1.7

Beijing Declaration and Platform for Action – United Nations Fourth World

Conference on Women, September 1995

The 1995 Beijing Declaration and Platform for Action is “an agenda for
women's empowerment" signed by all governments as a "necessary and
fundamental prerequisite for equality, development and peace.” The
Platform provides a blueprint for women’s empowerment that is
exceptionally clear, straightforward, and actionable. The document
includes gender analysis of problems and opportunities in 12 critical
areas of concern, and clear and specific standards for actions to be
implemented by governments, the UN system and civil society,
including, where appropriate, the private sector.
In addition, the Platform provides the first global commitment to gender
mainstreaming as the methodology by which women’s empowerment
will be achieved. It states that in implementing the suggested actions,
“an active and visible policy of mainstreaming a gender perspective
into all policies and programmes should be promoted so that before
decisions are taken an analysis is made of the effects on women and
men, respectively.”

10
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5.2

Regional Instruments

5.2.1

Protocol to the African Charter on Human and People’s Rights on the

Rights of Women in Africa7

Article 2 provides that all States Parties shall combat all forms of
discrimination

against

women

through

appropriate

legislative,

institutional, and other measures.
Article 13 provides for Economic and Social Welfare Rights. It states that
States Parties shall adopt and enforce legislative and other measures to
guarantee

women

equal

opportunities

in

work

and

career

advancement and other economic opportunities.
In this respect, they shall:


Promote equality of access to employment;



Promote the right to equal remuneration for jobs of equal value for
women and men;



Ensure transparency in recruitment, promotion and dismissal of
women and combat and punish sexual harassment in the workplace;



Guarantee women the freedom to choose their occupation and
protect them from exploitation by their employers violating and
exploiting their fundamental rights as recognised and guaranteed by
conventions, laws, and regulations in force;



Create conditions to promote and support women's occupations
and economic activities within the informal sector;

Establish a protection and social insurance system for women working in
the informal sector and sensitise them to adhere to it.

7

Maputo, 11 July 2003.
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Article 19 provides for the Right to Sustainable Development. It states
that women shall have the right to enjoy their right to sustainable
development fully. In this regard, the States Parties shall take all
appropriate measures to:


Introduce a gender perspective into national development planning
procedures;



Ensure participation of women at all levels in the conceptualisation,
decision-making, implementation, and evaluation of development
policies and programmes;



Promote women’s access to, and control of, productive resources
such as land and guarantee their property rights;



Promote women's access to credit, training, skills development, and
extension services at rural and urban levels to provide women with a
higher quality of life and reduce poverty among women;



Take into account indicators of human development specifically
relating to women in the elaboration of development policies and
programmes;



Ensure that the negative effects of globalisation and any adverse
effects of implementing trade and economic policies and
programmes are reduced to the minimum for women.

5.3

Domestic Instruments

5.3.1

Constitution of the Republic of South Africa,1996

Section 9(1) of the Constitution of the Republic of South Africa states that
everyone is equal before the law and has the right to equal protection
and benefit of the law. Section 9(3) further states that the State may not
unfairly discriminate directly or indirectly against anyone on one or more
grounds, including race, gender, sex, pregnancy, marital status, ethnic
12
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or social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, culture, language and birth.

5.3.2

The Commission for Gender Equality, Act No. 39 of 1996 as amended

The Commission for Gender Equality, Act (CGE Act) was promulgated
into law in 1996 and regulates the Commission. The Commission has
been established to promote respect for, and the protection,
development and attainment of, gender equality. In terms of Section
11(1)(e) read with Section 12, the Commission is mandated to
investigate any gender-related issue on its own accord or on receipt of
a complaint and shall endeavour to resolve same. The Commission shall
determine the procedure to be followed in any investigation in Section
12 of the CGE Act.
5.3.3

Labour Relations Act, No. 66 of 1995

The Labour Relations Act protects all parties in the workplace. It aims to
promote economic growth, fair labour practices, peace, democracy,
and social development.
5.3.4

Employment Equity Act, No. 55 of 1998

The Employment Equity Act (EEA) effectively prohibits discrimination. The
purpose of the Act is to achieve equity in the workplace by promoting
equal opportunities and fair treatment in employment by eliminating
unfair

discrimination

and

implementing

measures

to

redress

disadvantages in the workplace.8 Section 60 of the EEA provides that if

8https://www.saica.co.za/Technical/LegalandGovernance/Legislation/EmploymentE

quityActNo55of1998/tabid/3041/language/en-ZA/Default.aspx
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the employer fails to take the steps necessary to deal with unfair
discrimination or sexual harassment where it is proven that an employee
has contravened the relevant provisions, the employer must also be
deemed to have violated that provision (Christian v Colliers Properties
2005, 5 BLLR 479).
5.3.5

Promotion of Equality and Prevention of Unfair Discrimination Act, No. 4

of 2000

The Promotion of Equality and Prevention of Unfair Discrimination Act
(PEPUDA) came into effect in 2000. This Act prohibits gender-based
discrimination and provides remedies designed to protect any person
who experiences discrimination across the full spectrum of society,
including gender-based discrimination. PEPUDA was enacted because
of Section 9(4) of the Constitution, which requires the State to pass
legislation promoting equality and preventing unfair discrimination.
PEPUDA puts into effect Section 9 of the Constitution and binds the State
and all persons. However, PEPUDA does not apply to any person to
whom and to the extent to which the Employment Equity Act (EEA)9
applies.10
Neither the State nor any person may unfairly discriminate against any
person.11 No person may unfairly discriminate against anyone on the
grounds of race, gender or disability, including engagement in any
activity which is intended to promote or has the effect of promoting
exclusivity, based on race, gender-based violence, female genital
mutilation and the system of preventing women from inheriting family

9

The Employment Equity Act, No. 55 of 1998, as amended

10

Section 5(3) of PEPUDA

11Section

6 of PEPUDA

14
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property12 and failing to eliminate obstacles that unfairly limit or restrict
persons with disabilities from enjoying equal opportunities or failing to
take steps to accommodate the needs of such persons reasonably.13
5.3.6

Basic Conditions of Employment Act, No. 11 of 2002

This Act regulates labour practices within the workplace and sets out the
rights and duties of employees and employers. The Act aims to ensure
social justice by establishing the basic standards for employment
regarding working hours, leave (annual, study leave, maternity leave),
remuneration, dismissal, and dispute resolution.
5.3.7

Broad-Based Black Economic Empowerment Act, No. 53 of 2003

The objective of the Act is to facilitate broad-based black economic
empowerment by promoting economic transformation to enable the
meaningful participation of Black people in the economy; increasing the
extent to which Black women are involved and managing existing and
new enterprises; and increasing their access to economic activities,
infrastructure, and skills training.

12See

Bhe v the Magistrate, Khayelitsha; Shibi v Sithole; and South African Human Rights Commission v

President of the Republic of South Africa 2005 (2) SA 580 (CC)
13

Sections 7, 8 and 9 of PEPUDA

15

19

TRANSFORMATION IN THE PUBLIC AND PRIVATE SECTOR 2021/2022

6.

PUBLIC INVESTIGATIVE HEARING FOLLOW-UP

In November 2021, the Commission conducted its Employment Equity
and Transformation hearing follow-ups with the four entities mentioned
previously.

7.

THE DEPARTMENT OF TRADE INDUSTRY AND COMPETITION

The department appeared before the Commission on 29 November
2021 to provide progress on implementing the Commission’s 2020 report.
In November 2020, the Commission made the following findings and
recommendations, based on the information submitted by the
department.
7.1


Original Findings
There is a fair representation of men and women at most
management levels. Still, there is a lack of representation of PWD;



There is fair opportunity for leadership coaching and acting positions
for men and women. Still, there is no representation of PWD in those
categories;



There is a substantial amount provided for the department in its
budget. Yet, according to the department, there is no budget
allocated for men and women empowerment, and the Commission
finds the same inconsistent;



The Sexual Harassment Policy refers to legislative prescripts that have
been repealed, particularly the Code of Good Practice on the
Handling of Sexual Harassment Cases in the Workplace, 1998;

16
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The Transformation Policy does not provide broader definitions of
gender, which would also speak to the inclusion of those within the
LGBTQIA+ community;



The Sports and Recreation Policy does not provide sporting codes for
PWD. As such, this could be viewed as discriminatory.

7.2


Original Recommendations
Section 1 of the EEA provides for designated groups, which include
PWD; therefore, the department must establish and work towards an
equitable representation of PWD. This is in the top and senior positions,
leadership coaching and training and the acting positions;



The department should allocate a specific portion of its budget to the
empowerment of women and men;



The department should review its Sexual Harassment Policy and align
same with the Code of Good Practice on the Handling of Sexual
Harassment Cases in the Workplace, 2005;



The department should review its Transformation Policy to ensure that
it speaks to the broader definition of gender and that the LGBTQIA+
community is included;



The department should review its Recreation Policy to ensure that the
sporting codes incorporated therein are not discriminatory, and that
designated groups, particularly PWD, are included.

7.3

Progress

7.3.1

Representation of PWD and women at senior management level

The department reported progress which included women at the Senior
Management Service (SMS) level. This was currently 54% against the 50%
set by Cabinet and the department’s Annual Performance Plan (APP)
target. This is commendable and can serve as best practice for other
17
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departments. An Employment Equity Committee is in place, but there is
no provision regarding who makes up the committee and the criteria
used to appoint the committee. The appointment criteria must be
appropriately listed. This will assist employees in identifying whether there
is fair representation. The inclusion of gender mainstreaming as an
internal programme is commendable.
It is the department’s submission that it has an Employment Equity (EE)
Plan that accommodates PWD and that PWD are represented in the
following positions:


Top management (6.3%);



Senior management (2.53%);



Professionally qualified and experienced specialised level (3.7%);



Skilled technical and academically qualified level (5.45%);



Semi-skilled and discretionary decision-making level (1.75%).

The department submitted that its EE Plan target for PWD is 3.5% and that
it surpassed the target with an increase of PWDs from 3.7% to 3.9% for the
period 01 April 2020 to 30 September 2021. The reported target of PWDs
is against the 2% set by Cabinet and the department’s APP target of
3.5%.
The

department had indicated

no

specific

budget

allocated

concerning women and men empowerment programmes within the
workplace. It had also submitted that it did not have any community
outreach/special responsibility programmes specifically aimed at
empowering men and women. However, the budget allocation, as
presented by the department, was R241 055.04, which was set aside for
training and development relating to Employee Wellness interventions
for the period 2019– 2021, R11 787 000.00 for the training of employees in
18
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department programmes such as generic training and leadership and
R6 169 000.00 for employee bursaries. Breakdown of training is as follows:


Bursaries were awarded to 243 employees, including seven (7) PWD
representing 75 men and 159 women.



Training was provided to professionally qualified, experienced
persons, followed by skilled technical and academically qualified,
then semi-skilled persons



A total of 331 employees were trained.

PWDs are allowed to act in senior positions and gain exposure at higher
levels. However, these acting positions are for less than six (6) months,
and hence not recorded in the Human Resources Information System.
7.3.2



Progress on workforce profile as at 30 September 2021

Men constitute 40.03% and women 59.97% of the current workforce
profile. African employees comprise 83% of the overall departmental
workforce profile, followed by White employees (6%), Coloured
employees (5.4%) and Indian employees (4.8%).



The overall workforce profile of the department reflects overrepresentation of African women (49.5% against the Economically
Active Population [EAP] target of 36.2%), White women (4.4% against
a target of 3.8%), and Indian women (3.2% against a target of 1%)
compared to EAP targets.



Representation of African men is 33.5% (against a target of 42.7%),
Coloured men 2.8% (against a target of 5.3%), Coloured women 2.6%
(against a target of 4.4%), White men 1.8% (against a target of 4.9%)
and Indian men (1.6% against a target of 1.7%).

19
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7.3.3

Sexual Harassment

The department submitted that it intends to review its Sexual Harassment
Policy. The process was planned to commence during Quarter 4 of
2021/22. The review process would ensure that the policy is aligned with
the Code of Good Practice on the Handling of Sexual Harassment
Cases in the Workplace, 2005.
The department indicated that although its Transformation Policy does
not provide a broader definition for gender and LGBTQIA+ persons, it
considers these matters very seriously by creating platforms advocating
and creating awareness to empower LGBTQIA+ parents and their
children. This awareness was intensified through internal newsflashes
profiling employees from the LGBTQIA+ community, engagement
sessions and the celebration of Gay Pride Month. The department
emphasised that its Transformation Policy does not discriminate against
LGBTQIA+ persons, and they are treated equally and with utmost
respect.
7.3.4 Additional information on dtic boards/tribunals and female representation

The department is responsible for 18 entities covering a substantial part
of South Africa’s economic policy landscape. A concerted effort is
made to promote diverse, representative, dynamic Boards and
executive leadership within these entities:


Ten (10) entities with Boards/Tribunals;



Eight (44%) female CEOs/Commissioners;



Four (40%) female chairpersons;



101 Board and Tribunal members of whom 49 (48.5%) are female
members.

20
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7.3.5

National Empowerment Fund

The department reported that in the last four (4) financial years and the
current financial year ending March 2022, the National Empowerment
Fund (NEF) has concluded:


368 Investor Education Sessions reaching over 3.4 million people;



436 Entrepreneurial Training Sessions reaching over 4 000 people;



148 Social Facilitation Sessions impacting more than 3 000 people.

More than 50% of the social facilitation, entrepreneurial training and
investor education session attendees are women.
The department submitted that the NEF supports businesses with
ownership and management of at least 50.1% Black women. It reported
that over the last four years and the current financial year ending in
March 2022, the NEF has disbursed over R650 million to women-owned
enterprises.
7.4

Recommendations

Following the oral presentation during the hearing in November 2021,
and based on information presented during the review hearings, further
recommendations were made by the Commission as follows. The dtic
should:


Report to the Commission regarding current performance on
allocating 40% procurement on or before the end of April 2022;



Conduct an organisational culture survey focusing on Sexual
Harassment;



Share litigious cases within thirty (30) days to enable the Commission
to explore the possibility of joining proceedings as amicus curiae.
These are cases relate to procurement that benefits local women-
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owned entities. After that, to submit quarterly reports. This information
is to be submitted by the end of March 2022;


Finalise and adopt its Sexual Harassment Policy by the end of May
2022;



Provide the incentives and programmes on industrial finance
reflecting the percentage of the total allocated for women
empowerment and women-owned businesses – the incentives listed
were the Aquaculture Development and Enhancement Programme
(ADEP), Agro-Processing Support Scheme (APSS), and Technology
and Human Resource for Industry Programme (THRIP), which showed
only the value of disbursements and not the actual weighted
allocation;



Furnish the Commission with the attendance registers of the Sexual
Harassment sessions conducted and the minutes of the Employment
Equity meetings for the periods 2018 to 2021;



Furnish the Commission with the minister's directive on performance
information on women empowerment for procurement and industrial
financing;



Furnish the Commission with a proposal on the commitment to
partner with the National Treasury and the Auditor-General on
monitoring economic outcomes and performance of the State
regarding audit on women economic inclusion and empowerment.

7.5

Conclusion

The department complied with the majority of recommendations made
by the Commission. However, it is essential that the department’s
workforce represents the country's demographics to become inclusive.
The department increased the number of PWD from 3.7% to 3.9% for the
period 01 April 2020 to 30 September 2021 – this against the Cabinet
22
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target of 2% and its APP target of 3.5%. PWD are represented in various
occupational categories.
The department submitted the additional information originally
requested. Additional recommendations result from the report-back
hearing and should not be misconstrued as a failure to comply. The
recommendations flow from additional information not forming part of
the initial recommendations.

8.

NATIONAL DEPARTMENT OF DEFENCE

The department was to appear before the Commission on 29 November
2021 to provide progress on implementing the Commission’s 2020 report.
In November 2020, the Commission made the following findings and
recommendations based on the information submitted by the
department.

8.1


Original Findings
The Commission observed that PWD are underrepresented in top
management positions.



The majority of employees are women and overrepresented at
administrative level.



The department does not have a designated EE Manager as required
in Section 20 of the Employment Equity Act.



African men are overrepresented in senior management positions.



The department does not have a gender-responsive budget.



The department does not have a childcare facility or a flexi-time
policy.



The department does not have a succession and retention policy.
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8.2

Original Recommendations



The department should develop a flexi-hours policy.



The department should furnish the Commission with all the policies
mentioned in its submission.



The department should provide more information concerning sexual
harassment cases between 2018 and 2020.

The above information was to be submitted to the Commission by
September 2021.

8.3

Progress

A Notice to Appear was issued and served on the Secretary of
Defence/Accounting Officer of the Department of Defence to appear
before the Commission on 29 November 2021. The Secretary of
Defence/Accounting Officer was to account or present a progress
report on implementation of the recommendations made by the
Commission in November 2020.
The Secretary of Defence/Accounting Officer failed and/or neglected
to appear before the Commission as required. Furthermore, no letter of
apology was furnished to the Commission. Therefore, the Commission
resolved to invoke Section 18 of the CGE Act as amended, to institute
legal proceedings against the Secretary of Defence/Accounting
Officer.
Section 18(a) of the Act provides that a person who, without cause,
refuses or fails to comply with the notice under section 12(4)(b) or refuses
to take the oath or make an affirmation at the request of the Commission
24
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in terms of section 12(4)(c) or refuses to answer any question put to him
or her under section 12(4)(c) or refuses or fails to furnish particulars or
information required from him or her under that section shall be guilty of
an offence and liable, on conviction, to a fine or imprisonment for a
period not exceeding six months.
The process of laying criminal charges against the Secretary of
Defence/Accounting Officer is under way in compliance with
Section 18.

9.

POWAFIX PTY LTD

PowaFix appeared before the Commission on 30 November 2021 to
provide progress on implementing the Commission’s 2020 report.
In November 2020, the Commission made the following findings and
recommendations based on the information submitted by the
company.
9.1


Original Findings
The Commission found that White men dominate the top and senior
management positions at PowaFix.



Gender mainstreaming is not prioritised by adopting gender-related
policies and practices such as a Sexual Harassment Policy and
mechanisms to fast-track women to senior and top management
positions.
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9.2


Original Recommendations
PowaFix should increase the representation of women in top and
senior management positions by developing mechanisms that will
fast track women into senior and top management.



PowaFix should develop and adopt a Sexual Harassment Policy that
aligns with the 2005 Code of Good Practice on the Handling of Sexual
Harassment Complaints, and conduct awareness campaigns on or
before the end of September 2021.



PowaFix should develop mechanisms and programmes that seek to
advance employees in their race and gender to managerial
positions.

9.3

Progress

9.3.1

Measures in place to fast-track women into top and senior management
positions

The original submission by the company in terms of top management
positions reflected that the company had three White men, two Indian
women and two White women at this level, totalling seven in number.
Women were overrepresented in this occupational category as
opposed to their male counterparts. African men and women were not
represented in this category. In terms of PWD, the company had one
White woman at top management level.
The 2021 submission reflects an improvement. The statistics have
changed to reflect one African man, two White men, three White
women, one Indian woman and one coloured woman. The total
number of people in top management positions is eight.
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The statistics submitted by the company show that African women are
over-represented in the semi-skilled occupational category, which has
46 women and only fifteen men.
In terms of measures in place to fast-track women's movement into
senior and top management positions, the company submitted that it
had gone through a restructuring process in January 2021. As a result,
some top management positions became vacant, and women were
given preference to occupy those positions. These changes are also
reflected in the EEA13 submitted by the company.
9.3.2

Sexual Harassment Policy

PowaFix developed and adopted a Sexual Harassment Policy, which
was signed and approved by its Chief Operating Officer on 24 August
2021, and was duly submitted to the Commission.

Furthermore, the

company conducted training on sexual harassment on 10 September
2021. The attendance register for this training was attached to the
progress report.
It is noted that the policy is not fully aligned with the 2005 Code of Good
Practice on the Handling of Sexual Harassment. The policy, under
Paragraph 5, states that the perpetrator should have known that their
actions or behaviour were unacceptable. However, this was removed
from the 2005 Code because it gives the perpetrator a potential
defence that they did not realise it was inappropriate behaviour.
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9.4


Recommendations
The company should amend its sexual harassment policy to ensure
that it is aligned with the 2005 Code of Conduct on Handling a Sexual
Harassment Complaint. The amended policy must be submitted to
the Commission on or before the end of June 2022.



The company should invite the Commission to be part of its sexual
harassment training and campaigns.



The company should provide the Commission with a copy of the Key
Performance Areas (KPAs) for the incumbent responsible for gender
transformation. This is to be provided on or before the end of June
2022.

9.5

Conclusion

The company is making strides in its quest to achieve gender parity in
top and senior management positions. It is encouraging to see that there
is representation of PWD in a top management position.
The

company

should

align

its

workforce

with

the

country's

demographics, particularly looking at African men and women in the
future. PowaFix has done its utmost best to comply with the
recommendations made by the Commission.

10.

DOCUMENT WAREHOUSE

Document

Warehouse

appeared

before

the

Commission

on

30 November 2021 to report progress on implementing the Commission’s
2020 report.
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In November 2020, the Commission made the following findings and
recommendations, based on the information submitted by the
company.

10.1


Original Findings

Offices are not disability friendly. Document Warehouse must
understand the concept of disability as it includes a variety of
disabilities.



Company policies are not gender blind.



There

is

no

gender-responsive

budgeting,

gender-sensitive

monitoring and evaluation or gender-sensitive audit.


The 1998 Code of Good Practice on the Handling of Sexual
Harassment Cases in the Workplace is being used, not the 2005 code.
Sexual harassment might be an issue. It is concerning that there are
no cases reported.



The company does not provide childcare or flexi-time in the
workplace.



Human Resources and Employment Equity managers must have KPAs
relating to gender.

10.2


Original Recommendations

More attention must be given to disability regarding tools of trade
and access.



Policies must be reviewed to be gender-sensitive.



Gender-responsive budgeting, gender-sensitive monitoring and
evaluation, and gender-sensitive audits must be attended to.
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Sexual harassment training must be conducted according to the
2005 Code of Good Practice. The Commission must to be invited to
one of the sessions to observe.



Progression and promotion plans must be drafted and implemented.

10.3

Progress

10.3.1 Policies must be reviewed to be gender-sensitive.

The company submitted that the policies are in the process of being
assessed for ISO 9001 accreditation.
10.3.2 The company does not provide childcare or flexi-time in the workplace

The company cited three (3) fundamental reasons for its failure to
provide childcare and flexi-time in the workplace (i) the operational
requirements of the business do not accommodate flexi-time work; (ii)
the environment (surroundings) in which the business is situated is
dangerous; and (iii) the work environment is not conducive to having
childcare facilities on site.
10.3.3 More attention is given to disability regarding tools of trade and access

The company stated that it cannot absorb additional staff or pursue
projects to become more disabled-friendly due to financial constraints.
10.3.4 Gender-responsive

budgeting,

gender-sensitive

monitoring

and

evaluation and gender-sensitive audits must be attended

The company stated that funds are secured whenever prospects or
opportunities arise for training, development, and empowerment of
30
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staff. Furthermore, it asserted that this is attended to on a case-by-case
basis, under the direction of the Human Resource Office. The company
highlighted that its business, like most other SMMEs, had been impacted
by the past and continuous impact of the COVID-19 restrictions. It
affirmed that its priority is to keep the company commercially viable and
sustain employment.
10.3.5 Sexual harassment training must be conducted according to the 2005
Code of Good Practice – CGE to be invited to one of the sessions to observe

As part of the employment equity training programme, the company
included additional gender equality and sexual harassment training. In
addition, its Policies and Procedures Manual includes a Sexual
Harassment Policy that defines a process on what to do in the event of
a harassment claim. The company submitted attendance registers for
the new programme, which commenced at the end of 2020 and is
ongoing.
Due to COVID-19 restrictions, the Commission was not invited to attend
training sessions, but such invitation will be extended at the next training
around February 2022.
10.3.6 Progression and promotion plans must be drafted and implemented

The company stated that due to the impact of the COVID-19 pandemic,
its concentration is on retaining staff and avoiding retrenchment.
Therefore, promotion plans and implementation are very much on hold.
The company reaffirmed that its progress report is based on the current
business circumstances.
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Overall,

the

company

has

not

complied

with

most

of

the

recommendations of the Commission. The primary reason provided by
the company is the impact of COVID-19 restrictions in South Africa.
10.4

Recommendations

It is recommended that the company expedite the review of gendersensitive policies. These must be completed within six (6) months of
publication of this report.
The Commission will continue engaging with the company to ensure
compliance with the rest of the recommendations.

11.

CONCLUSION

The Department of Trade, Industry and Competition has demonstrated
its commitment to achieving equity in the workplace at all occupational
levels. The private sector companies have indicated that the
achievement of equity has been challenging primarily because of
COVID-19 restrictions. Nevertheless, the private sector demonstrates a
commitment to comply with the recommendations of the Commission.
The Commission will continue to work with them to ensure that gender
mainstreaming is prioritised.
The Commission expresses concern around the Department of Defence
for undermining a Chapter 9 Institution by failing to provide a progress
report and appear for the sitting of the Commission. Accordingly, the
Commission has opened a criminal case against the Secretary of
Defence/Accounting Officer as per Section 18 of the CGE Act.
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