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FOREWORD AND ACKNOWLEGMENTS
This report contains the findings of a research study into the sensitive matter of children’s rights, as well
as parental responsibilities and rights, when relations between the child’s parents/primary caregivers
break down. This report has found that when relations between partners disintegrate, this often
leads to acrimonious disputes over custodial and parental rights of contact with the children caught
between them; the biological fathers of the children involved in such disputes are more likely to
encounter difficulties in relation to restricted or even terminated rights of contact with their children
when custody is awarded to biological mothers of the children.
The study sought to examine, understand and assess the factors leading to biological fathers
experiencing difficulties in enforcing their rights of contact with their children after separation and/or
divorce. The approach of the study involved open interviews and dialogues with a group of biological
mothers and fathers who have been through such experiences and were willing to share their insights
and opinions about their issues. The approach was sensitive and empathetic, avoiding predispositions
towards right or wrong. Given that this study is focussing on matters of a personal and sensitive nature
involving former couples and minor children, the Commission for Gender Equality’s (CGE) approach
was aimed at avoiding reproducing unproven allegations – particularly against minors or those not
in a position to defend themselves. Where the team was exposed to such unproven allegations,
these have been excluded to avoid detracting from the broader questions with which this study is
occupied.
The broader perspective of the study is that, irrespective of the broken relations between the
parties involved, the law allocates rights to the children which ought to be observed, respected
and protected, not only by relevant state institutions, but also by their parents. In addition, the law
allocates responsibilities and rights to both parents, as well as clear parental obligations towards the
welfare of their children under all circumstances.
This study contains valuable insights gained from the mothers and fathers who agreed to participate;
they shared their experiences, views and opinions of what happens when relations break down, but
co-parenting must still take place. The findings of the study do show that there are factors involving
both parents which lead to biological fathers being unable to, or experiencing difficulties in, exercising
their parental rights of contact with their children and discharging their parental responsibilities once
separation or divorce has taken place. The study has also found that, amongst others, the current
Children’s Act1 contains provisions with the potential to discriminate against the parental rights
of unmarried biological fathers in relation to children placed in the care of their ex-partners. The
CGE is grateful to all the parents who participated in this study and gave insights of their personal
experiences of parenthood under conditions of separation and divorce. We are also thankful to the
other independent informants such as government and judicial officials, CGE Legal Officers and
subject experts who gave of their time, knowledge and expertise to enrich the insights contained in
this study.

1

6

Act 38 of 2005.
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1. INTRODUCTION
This study was carried out for two key reasons. Firstly, there continue to be persistent reports of
complaints from unmarried, separated and/or divorced fathers regarding their rights in relation to
children in the custody of their ex-partners. Secondly, this problem is clearly an issue that falls within
the mandate of the Commission for Gender Equality (CGE) to examine, with aim of seeking policy
responses to ensure that the rights of separated, divorced and/or unmarried fathers are respected,
protected and promoted.
Despite provisions contained in the Children’s Act stating and clarifying parental responsibilities and
rights, there are persistent conflicts – often battles – between unmarried, separated and/or divorced
parents in South Africa, over access to and contact with children.2 Fathers regularly complain of
being denied contact with their children in the wake of a broken relationship with the child/children’s
mothers, and this seems to be increasing at an alarming rate.3 This is often due to an array of
circumstances. The CGE notes that the law often appears not provide relief for them. A great deal of
research work is being conducted on children growing up without fathers. However, limited research
work exists in South Africa on factors that lead to fathers being disengaged from their children’s lives,
based on the perspectives, views and experiences of the fathers themselves. The notion of ‘absent
fathers’ is often used to portray them as irresponsible deadbeats, even though many may be willing
to be involved in the upbringing of their children if only certain obstacles could be removed in this
regard.
More importantly, it is often those fathers who are unmarried, separated and/or divorced who bear
the brunt of being deprived their parental responsibilities and rights, especially the right to contact
with their children.4
It is against this background that the CGE has taken the initiative to conduct a study that seeks to
examine the challenges encountered by unmarried, divorced and/or separated fathers in exercising
their parental responsibilities and enjoying equal and unimpeded rights of contact with their children.
The study was carried out during the 2020-21 financial year, with the aim of exploring some of the
key issues and factors contributing to the persistent grievances by fathers who regard their parental
rights as fathers being violated and being prevented from exercising their responsibilities as parents.
It is within the mandate of the CGE to promote, protect and advance the right to gender equality
for all, irrespective of gender identity.
This report presents the analysis and discussion of the findings of this study as outlined above. It is
structured in various major sections, including an explanation of the research approach and methods
of the study, background on legislative and policy frameworks, findings, a section discussing the key
issues emerging from the findings, followed by the conclusions and policy recommendations.

2

3

4

Matjila, C.W. 2019. Fathers’ experiences on denied contact with their children after a break-up: A case of the Limpopo
Province.
See Sheree Bega, Saturday Star, 31/03/2018, Fathers Battle to Gain Access to their Children’’, (https://www.iol.co.za/
saturday-star/news/fathers-battle-to-gain-access-to-their-children-14170815 ); & Legal & Tax (2016), Accessed date: 20
January 2021.
Mazembo, M. E, Hayley T. B, and Mphaka, K. 2013.So Are We ATM Fathers: A study of Absent Fathers in Johannesburg,
South Africa.
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1.1. AIM AND OBJECTIVES OF THE STUDY
The aim of the study was to investigate factors that prevent unmarried, divorced and/or separated
biological fathers from enjoying full parental rights and exercising their parental responsibilities, with
a specific focus on the right to contact with the child.
Secondary objectives
The study sought to achieve the following objectives:
1. To explore challenges that unmarried, divorced and/or separated fathers experience with
accessing and enjoying full parental responsibilities and rights;
2. To gain insights into the key factors (such as social, cultural, economic, and financial) that serve to
prevent biological fathers from enjoying their full parental rights and exercising their responsibilities
as fathers; and,
3. To assess the effectiveness of current institutional, legislative, and legal initiatives or efforts to
protect and promote the parental rights of unmarried, divorced and/or separated biological
fathers.

1.2. THE RESEARCH QUESTION
What are the factors that prevent unmarried, divorced and/or separated biological fathers from
enjoying their full parental rights and exercising their responsibilities, particularly the right of contact
with their children?

1.3. RESEARCH APPROACH AND METHODS
This section of the report describes the research approach and methodology adopted in the study.
The aim is to describe the specific procedures and techniques that were employed to carry out the
research project.
1.3.1. RESEARCH APPROACH
A qualitative research approach was adopted, as it offers access to rich data enabling a deeper
understanding of people’s behaviours, knowledge, views and subjective experiences.5 Researchers
using the qualitative approach also have the advantage of going beyond what is physically
observed, to gain understanding of meanings that individuals and groups ascribe to a particular
social phenomenon.6
The approach was relevant for this study as its main objective was to explore the personal experiences
and views of the participants. The qualitative research approach thus provided the researchers with
the opportunity to explore and gains insights into the views of the participants in the study.

5

6

8

Sullivan, T. J., & Dejong, C. R. (2005). Applied Social Research: A tool for the Human Services. Melbourne: Brook/ColeThomson Learning.
Creswell, J. W. (2009). Research Design: Qualitative, Quantitative and Mixed Methods Approaches. London: SAGE
Publications.
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1.3.2. RESEARCH DESIGN
The study used the phenomenological research design, which is premised on the philosophy that the
world is socially constructed.7 The design aligns with the qualitative research approach, in that it is also
concerned with meanings that individuals attach to their social realities. The design is appropriate
for studies that seek to unravel the views of participants on their lived experiences, just as this study
sought to do. The basic aim is to obtain the perceptions of the participants in order to understand
the meaning of an event and how they understand it, in order to answer a research question. A
fundamental principle of this design is that participants must have direct experiences about the
phenomenon being studied.8 The phenomenon under investigation is the prevention of unmarried,
divorced and/or separated fathers from the full enjoyment of their right to contact with their children,
and the opportunity to exercise their parental responsibilities.
Successful implementation of the phenomenological research design relies mainly on extensive
engagements between researchers and the selected sample of participants. The typical sample size
in such research designs ranges between 5 and 25 participants. Details on sampling for this study will
be discussed in the section below on population and sampling.9
1.3.3. POPULATION AND SAMPLING
The population and sample of this study included biological fathers who were either unmarried,
divorced or separated from the mother of the child/children in question. The fathers were those men
who were being denied contact with their child/children.10 The study also incorporated biological
mothers whose children’s fathers were being denied contact with them, either privately or through
the legal system. The goal was to gain insights into the subjective views and experiences of the
mothers, and their understanding of factors which lead to their ex-partners being denied contact
with their children.
The initial plan was to obtain participants from four provinces, namely, the Eastern Cape, Northern
Cape, Western Cape and Gauteng Province. These provinces were selected on the basis of their
different socio-economic backgrounds using distinguished criteria such as their urban complexities
(suburban and townships – Gauteng and the Western Cape); semi-urban (informal settlements –
Gauteng and the Western Cape) and predominantly rural provinces (the Eastern Cape and the
Northern Cape). However, this strategy proved to be difficult given the challenges encountered
during the recruitment phase. These challenges will be discussed below in the section on the
recruitment strategy.
The study sought to incorporate participants from different racial and ethnic groups, educational
backgrounds, as well as age groups. The purpose of this variation was to illuminate different social
factors and the complex roles they play in creating situations whereby fathers are denied contact
with their children.

Aspers, P. (2009). Empirical Phenomenology: A Qualitative Research Approach. The Indo-Pacific Journal of
Phenomenology, 9(2): 1-12.
8
Leedy, P. D., & Ormrod, J. E. (2013). Practical Research: Planning and Design, 10th ed. Pearson.
9
Ibid.
10
It is important to note that not all fathers (both those directly interviewed for the study, as well as those that had fathered
the children of women who were interviewed) were not necessarily denied contact completely, but were however, in
some way, not satisfied with some of the terms imposed on their ability to maintain contact with their children.
7
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The sample size comprised 24 participants, 12 fathers and 12 mothers. The sample size was derived
from the study phenomenological design, that requires the participation of between at least 5 and
25 participants in order to obtain valuable and rich data. It should be made clear that the mothers
and fathers involved in this study were not related, or ex-partners, to one another. In other words, the
men who participated in this study (listed in Table 1 below) were not the ex-partners of the women
(listed in Table 2 below) who were selected to participate in this study. The two groups were selected
independently of each other, and were therefore not the actual couples involved in disputes over
children.
Below are the two tables that illustrate participant information:
Table 1: Participant information table: Fathers
Participants

Race

No. of children

Province

Marital Status (re-mother)

Participant 1

White

1

Mpumalanga

Unmarried

Participant 2

White

2

Western Cape

Divorced

Participant 3

Indian

1

KwaZulu-Natal

Divorced

Participant 4

White

1

Western Cape

Unmarried

Participant 5

White

5

Western Cape

Divorced

Participant 6

Indian

1

Western Cape

Divorced

Participant 7

Indian

1

KwaZulu-Natal

Divorced

Participant 8

Black

2

Gauteng

Divorced

Participant 9

Black

1

Gauteng

Unmarried

Participant 10

Black

1

Limpopo

Unmarried

Participant 11

Coloured

1

Gauteng

Unmarried

Participant 12

Black

2

Eastern Cape

Unmarried

Table 1 shows that of the 12 fathers interviewed, four were Black four were White, three were Indian,
and one was Coloured. Six of the fathers were never married, to the mothers of the children they
were being denied contact with, while the other six were divorced from the mothers. The participants
came from six provinces in the country, one from Mpumalanga, four from the Western Cape, two
from KwaZulu-Natal, three from Gauteng, one from Limpopo and one from the Eastern Cape. It
should also be noted that the children listed are not necessarily the overall number of biological
children these men have. Rather, they are the children in relation to whom the father is involved with
disputes over the right to have contact.
Table 2: Participant information table: Mothers

10

Participants

Race

Number of children

Province

Marital Status (re father)

Participant 1

White

2

Gauteng

Divorced

Participant 2

Black

2

Northern Cape

Separated

Participant 3

Coloured

2

Northern Cape

Divorced

Participant 4

White

1

Western Cape

Unmarried

Participant 5

White

2

Gauteng

Divorced

Participant 6

White

3

Western Cape

Divorced

Participant 7

Black

2

Northern Cape

Unmarried

Participant 8

Black

2

Northern Cape

Divorced

Participant 9

Black

1

Northern Cape

Unmarried

Participant 10

White

1

Western Cape

Unmarried
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Participants

Race

Number of children

Province

Marital Status (re father)

Participant 11

African

1

Northern Cape

Unmarried

Participant 12

White

1

Western Cape

Unmarried

Table 2 above illustrates that a total of 12 mothers were interviewed for the study. In terms of their
racial breakdown, five of the mothers were Black, six were White, and only one was Coloured. Six of
the women were never married to the men they were in dispute with over the right of the father to
have contact with the children, while five were divorced from those men, and one was separated.
Two of the participants were from Gauteng, six from the Northern Cape, and four were from the
Western Cape. Similar to Table 1 on the participant information of the fathers, the number of children
on Table 2 were the number of children that the mothers had with the father of the children in
question, and not the total number of children each is mother to.
The inclusion and exclusion criteria used to recruit the participants were as follows:
•
•

•
•

•

The participants had to be the biological father/mother of the child/children, given the scope
and purpose of this study;
The men/fathers must have undergone a period of at least six months of being denied the
exercise of their parental responsibilities and rights, in order to offer deep insights into the issues
and subject matter of the study;
Similarly, the women/mothers must have prevented fathers of their child/children from exercising
their parental responsibilities and rights for a period of more than six months;
Participants (both mothers and fathers) had to be either involved in legal disputes concerning
the father’s exercise to his rights of contact, or to be dealing with the situation privately outside
of the legal system; and,
The participants had to be 18-years-old or older, meaning that they had to be of legal age to
give consent to participate in the research study.

Further participation of nine key informants from the following government departments and nonprofit Organisations (NPO) took place:
•
•
•
•
•

Two social workers from the Department of Social Development (DSD);
One magistrate from the Children’s Court (Magistrate’s Commission);11
Two family advocates from the Department of Justice and Constitutional Development (DOJ&CD);
Two subject experts from the organisations Fathers 4 Justice South Africa and Sonke Gender
Justice (one each); and,
Two legal officers from the CGE Legal Department.

The list of key informants includes some key role players and subject experts with deep knowledge
and understanding of issues involved in cases where fathers are prohibited from exercising their
parental responsibilities and enjoying their rights with respect to their children.

11

Initially, two magistrates had agreed to be interviewed for this study. However, only one of them was subsequently
available for the interview.
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1.3.4. RECRUITMENT STRATEGY
In terms of recruitment for participation in the study, the fathers were recruited through the assistance
of the global civil rights movement Fathers 4 Justice South Africa. The process was initiated through
a written request to the organisation for assistance with referrals to fathers eligible for the study. The
organisation provided a list of fathers fitting the study sampling criteria. Based on this approach,
only a small number of men qualified for inclusion. This made it necessary for the project to look
beyond the four selected provinces in order to identify more fathers to be included in the study. With
regard to the mothers, the process unfolded differently as researchers struggled to secure women
willing to openly discuss their experiences and views in relation to the topic. The researchers relied
on the assistance of the CGE Northern Cape office to recruit the first two participants, and then
adopted snowball sampling, which involves referrals to more relevant participants by the first few
identified participants of the study.12 Over time, the researchers learned about the organisation called
Maintenance Difficulties South Africa, which was approached for assistance with the recruitment of
the remainder of the participants. This approach helped the team to recruit six more mothers.
1.3.5. METHODS OF DATA COLLECTION AND RESEARCH INSTRUMENTATION
The study had aimed to conduct four focus group discussions with the two respective groups. Focus
group discussions were selected as the method of data collection, because they offer qualitative
data within shorter periods of time as compared to individual interviews.13 Other benefits of using focus
groups are that they are useful in obtaining detailed information about personal and group feelings,
perceptions and opinions; they provide a wide range of information and offer the opportunity to
seek clarification.14
The global Covid-19 pandemic led to travel restrictions and the ban of group gatherings, meaning
that focus groups discussions could not be undertaken as planned. Consequently, the team resorted
to the use of individual interviews that, to a certain extent, offer similar benefits to focus group
discussions – although they take comparatively longer to complete. A combination of face-to-face
and telephonic interviews were conducted with the participants. Telephonic interviews were used to
mitigate risks linked with the transmission of Covid-19.
With regard to the key informants, individual semi-structured interviews were held either face-toface, telephonically or virtually through video software applications such as Zoom and Microsoft
Teams. The interviews were arranged based on the availability of the individual.
Interview guides were developed by the research team to help facilitate engagements with the
participants. A total of three interview guides were developed for interviews with the fathers, mothers,
and the key informants respectively.

12

13

14

12

Neuman, W. L. 2006. Qualitative and Quantitative Measurement in Social Research Methods: Qualitative and Quantitative
Approaches. Boston: Pearson and Ally and Bacon.
De Vos, A.S., Strydom, H., Fouche, C.B., & Delport, C.S.L. 2002. Research at grassroots: Forte Social Sciences and Human
Service professions, 4th ed. Van Schaik Publishers.
Evalued (n.d). An evaluation toolkit for e-library development. http://www.evalued.bcu.ac.uk/tutorial/4b.htm. (Assessed
on 2021/01/21).
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1.3.6. METHOD OF DATA ANALYSIS
Thematic analysis was used as the method of data analysis. This method involves the analysis of
qualitative data through identifying themes and patterns.15 The method requires the organisation
and description of data sets, with the aim of answering the research question. Researchers had to
look for recurring themes, similarities and differences between the responses of the participants. The
following steps were followed in applying the thematic analysis method:
•
•
•
•
•
•

Familiarisation with data;
Generating initial codes;
Searching for themes;
Reviewing themes;
Defining and naming themes; and,
Producing and reporting.16

1.4. CONSTRAINTS/LIMITATIONS OF THE STUDY
During this study, several constraints and challenges were encountered by the research team, and
these are briefly outlined below:
•

•
•

The study initially proposed conducting focus group discussions across our participant groups,
however, this was hindered by the Covid-19 global pandemic, as well as the accompanying
restrictions and regulations. As a result, the use of semi-structured telephonic interviews was
adopted, and this often took longer than focus group discussions would. Getting in touch with
the relevant government departments during the pandemic period also proved challenging, as
some officials were working remotely, or went to their offices on a rotational basis.
Some informants, including one magistrate, withdrew from participating in the study. This meant
that certain insights into the subject of the study were not obtained by researchers.
Given the subject of the study, mothers were not an easy group to access. Hence, the research
team spent a considerable amount of time seeking the assistance of groups like Maintenance
Difficulties South Africa, to gain access to participant mothers. Once a list of mothers who were
willing to participate in the study was obtained, researchers approached the mothers with due
sensitivity and care in order to obtain their views, experiences and perceptions.

1.5. STATEMENT OF RESEARCH ETHICS
The CGE abides by accepted ethical standards of research, and has adopted and subscribes to the
Human Sciences Research Council’s (HSRC) Research Code of Ethics.17 Central to this code of ethics
are key principles to which the CGE subscribes:
•
•
•
•
15

16
17

Respect and protection;
Transparency;
Scientific and academic professionalism; and,
Accountability.
Kawulich, B. B., & Holland, L. 2012. Qualitative data analysis. In C. .Wagner, B. B. Kawulich, & M. Garner, Doing social
Research: A global context (pp. 229-245). Maidenhead: McGraw-Hill Education.
Braun, V., & Clarke. 2006. Using thematic analysis in psychology. Qualitative Research in Psychology, 3 (2), pp. 77-101.
See the HSRC’s Code of Research Ethics (http://www.hsrc.ac.za/en/about/research-ethics/code-of-research-ethics).
Accessed on 20 January 2021.
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The code of ethics entails various key principles as indicated above, but also includes a commitment
to other standards that CGE researchers should abide by in undertaking research work involving
human beings, communities, and other social entities with rights. The code of research ethics provides
guidance primarily with aspects of the research work that involve interaction with selected individuals,
households, communities, etc. Through this code, CGE researchers are required and expected to
comply with universally accepted professional standards of research, and to ensure that, at all times,
they consider and respect the rights and concerns of those affected and potentially impacted by
the activities related to the study. In particular, the CGE Research Department respects and abides
by the following rights of informants:
•

Informed consent

Before commencement of the interviews, participants were informed about the study, its goals and
objectives. Participants were also afforded the opportunity to ask questions or seek clarification on
any aspect of the study that may have been unclear.
•

Voluntary participation

None of the participants were coerced to participate in the study, or promised any incentives.
Cooperation and participation were always voluntary.
•

Confidentiality and anonymity

Participants were informed that the study will culminate in a research report, and that their names
would not be mentioned in any documentation or presentations regarding the research study.
•

Beneficence

The right of participants to be free from harm, uneasiness and mistreatment was observed and
respected. As this study involved human participants, a key goal was to contribute positively towards
the human condition. The absence of this goal would mean that the study would run the risk of being
unethical.

14
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2.

BACKGROUND AND KEY LEGISLATIVE AND
POLICY FRAMEWORKS

2.1.

BACKGROUND ON FATHERHOOD, FATHERS AND RIGHTS OF CONTACT

According to South African law, specifically the Children’s Act, an unmarried or separated father not
living in a permanent life partnership with the mother of their child or children, must satisfy the following
criteria in order to acquire full parental rights and responsibilities with respect to their children:
•
•
•

He consents to be identified or successfully applies in terms of section 26 of the Children’s Act to
be identified as the father, or pays damages in terms of customary law; and,
He contributes to, or has attempted in good faith to contribute to, the child’s upbringing for a
reasonable period; and,
He contributes to, or has attempted in good faith to contribute to, the expenses in connection
with the maintenance of the child for a reasonable period.18

Whilst the inclusion of the payment of damages for the pregnancy and/or child-bearing by the
women appears to reflect a policy and legislative endorsement of an African traditional/cultural
practice, what is of concern is that this could serve to exclude the fathers who are unable to afford
the payment.19 Furthermore, it would appear that the Act requires an unmarried father to meet all
the criteria stated in section 21(b) to qualify as a father and to enjoy parental rights.20 Yet Section
21(2) of the Act is clear that even if the biological father fails to meet these criteria, this does not
absolve the biological father of the legal responsibilities with regard to the welfare and maintenance
of the child. Yet such provisions are often used as a basis and justification for mothers to limit or
even deny fathers contact with their children. In fact, this is likely to happen if the father is unable to
meet the abovementioned criteria, especially the financial maintenance requirements. In the case
of divorced fathers, the Children’s Act states that they still have full parental rights to their child/ren
after a divorce, unless a court of law orders otherwise. However, some divorced fathers continue to
struggle to exercise their rights due to numerous factors, including the disintegration of the relationship
with the mothers of their children.
For instance, broken relationships between parents have been cited as one of the key factors that
lead to mothers denying fathers their parental rights and opportunities to discharge their parental
responsibilities. In a case study of mothers and father in Limpopo, Matjila reveals that mothers often
refuse to share parenting responsibilities with fathers after divorce or separation, and purposefully
exclude the fathers from involvement in the lives of the children.21 Malinga outlines that studies report
large numbers of children growing up without their fathers due to contact being denied as a result
of a separation between the parents.22 This means the widely accepted principle that it is usually in
the best interest of the child to have an ongoing relationship with both parents is disregarded by the
mothers of the children. This becomes even more of a heavy burden for fathers to negotiate their
rights of contact when mothers are involved with new partners. The reverse is also often the case.
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South Africa’s apartheid history has, and continues to have, an impact on family life in the current
democratic dispensation. It is plausible that fatherhood in South Africa was affected and shaped
by the circumstances that affected family life under the apartheid regime. Richter and Morrell23
confirm that the experiences of South Africa’s fathers have been greatly influenced by this historical
background. For much of the twentieth century, different experiences of work fundamentally
shaped what was possible for Black and White fathers.24 Historically, Black fathers and fathers of
colour played less of a role in the upbringing of their children because of labour migration.25 Some
migrant contract terms only permitted annual visits home, and families were not allowed to live
together with the migrant workers.26 Historically, fathers – and arguably broader society – associated
fatherhood with the ability to provide for ones’ family and children. Although the lack of consistency
in fatherhood has been evident over the years, Allen and Daly27 maintain that economic provision
for a child and the broader family continues to form the foundation on which many fathers build
their involvement in family life. This is furthermore integrated and associated with many other forms of
fatherly involvement,28 that include nurturing, guiding and being emotionally present for ones’ child/
ren. In terms of fathers’ ability to provide, South Africa is currently riddled with a high unemployment
rate among men, as well as women. Given the societal expectation that men must be providing
financially for their families, then unemployment among men takes on a particular level of significance
regarding this role. For instance, in 2019 the rate of unemployment among Black men was 31.3 %,
23.4% among Coloured men, 10.6% among Asian and Indian men, and 6.8% among White men.29
These figures show that men (particularly Black and Coloured men) face the struggle of fulfilling the
roles of provider which society expects of them, while also facing significant rates of unemployment
which jeopardise their ability to provide for their children. Nonetheless, participants in a research
study conducted by Eddy, Thomson-de Boor and Mphako also felt that fatherhood was undoubtably
associated with employment; and that fathers who were unable to provide due to unemployment
were inclined to feel emasculated and incapable of fully assuming the father role.30
Like many countries, South Africa is currently grappling with Covid-19, which has negatively affected
economic activity, as well as other aspects of life. Consequently, it is expected that Covid-19 will
add to the economic challenges already faced by South African men, and , relevant to this study,
South African fathers. Therefore, even more fitting is Malinga’s view that fatherhood “will continue
to be shaped by the context within which it occurs”.31 Lastly, South African law makes provision for
the rights of contact, and the associated responsibilities, for fathers towards their children. However,
apart from the legal hurdles that may arise, there are an array of other factors associated with fathers
being unable to exercise their rights of contact with their child/ren. These factors include:
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A. Cultural factors
As already mentioned, the reasons often associated with fathers being denied their rights of contact
with their children are interlinked with many other circumstances. In many cases, Black fathers
find themselves estranged from their child/ren because of their inability to pay towards customary
practices such as ilobolo,32 inhlawulo33 and isondlo.34 These customary practices cannot be separated
from economic factors, because if the father is unemployed, it would likely mean that he could not
afford to fulfil such expectations. Under customary law, the payment of damages is seen by the
families as an acknowledgment of paternity, but, in terms of current provisions of the Children’s Act,
it is not necessarily sufficient for the acquisition of full parental rights. In the case of isondlo, a father
usually has to pay an additional cow/goat, or cash equivalent, for the child’s upkeep, in order to
enable him to have a relationship with his child.35 However, the aforementioned factors do not justify
the mother of a child or her family denying the father his rights of contact. It can thus be argued that
the requirement to pay isondlo is not congruent with the Children’s Act, which will be discussed in
detail later in the report.
Moreover, in many African cultures and social traditions, children are valued by the whole family.36
This means that extended families sometimes play a huge role in raising children, more especially
when the father or mother of the child cannot afford to provide for them. In such circumstances,
negotiating one’s right of contact can be made even more difficult.
B. Dysfunctional/broken relationship between the mother and father
Another reason for fathers being denied rights of contact relates to the breakdown of the relationship
between the two parents. Malinga confirms that, among other reasons, studies report large numbers
of children growing up without their fathers due to contact being denied as a result of a separation
between their parents.37 Similarly, Eddy et al add that their study found that “conflict- ridden
relationships, desire for vengeance after the collapse of a relationship, resentment, and lack of proper
communication, often result in fathers’ restricted contact with their children or complete exclusion”.38
Furthermore, some fathers find it difficult to negotiate contact once their former partner develops a
new relationship.39 Fathers in the study of Eddy et al40 described situations where negotiating contact
became problematic due to former partners moving on to other relationships, and leaving the
children with grandparents. Other situations described in the study involved contact with the child
being conditional on the approval of the stepfather.41
It can thus be concluded that conflict related to the breakdown of the relationship between parents
is an important contributory factor to contact being denied, as parents may be too preoccupied
with fighting each other to respect each other’s rights and responsibilities in relation to the child.
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C. Economic status of the father and child maintenance issues
Unemployed fathers, as well as those with low paying or non-permanent work, often find it difficult
to fulfil the provider role that much of society still considers primary for fathers. According to Eddy et
al, it is not surprising that many men cannot survive such economic pressures, and that these may
negatively affect their relationship with the mother of their child/ren to such an extent that they
become alienated.42 However, it is acknowledged that many women also face the same high levels
of unemployment and poverty, but still ensure that they are responsible and present mothers.43 The
differences in how men and women deal with the inability to provide for their children can perhaps
be understood in terms of the different social expectations, gender roles and harmful notions of
masculinity that exist in a patriarchal society such as South Africa.
Through his study, Malinga confirms that in most cases, it is often men’s inability to provide financially for
a child that leads to them being denied contact with them.44 Therefore, it is important to acknowledge
that as much as failure to pay one’s child maintenance is unlawful in South Africa; the same can be
said about denying a father contact because of his failure to pay maintenance. Due to the current
high unemployment rate in South Africa, it is plausible to expect that there would be many fathers
who genuinely cannot afford to pay child maintenance. However, those who intentionally avoid
paying child maintenance do exist, hence the necessity for maintenance courts. The South African
government also offers some assistance in the form of a child support grant for parents/guardians
who are struggling with unemployment and poverty; currently the grant is R445 per child. The grant
does not necessarily assist fathers to gain contact to their child/ren.
D. Violence and substance abuse
It is a known fact that South Africa struggles with high levels of violence against women and children.
Although abuse against children can be perpetrated by both men and women, for the purpose of
this study we focus on women and child abuse perpetrated by fathers, and how this can translate
into fathers being denied contact with their children. According to Holt, Buckley and Whelan,
evidence from a range of research shows that the impact of both direct and indirect exposure to
domestic violence extends to children in families, and can severely affect a child’s emotional wellbeing, personal development, social interactions, and their cognitive and educational attainment.45
In this regard, an abusive father may become alienated from the family and ultimately find himself
unable to have contact with his child/ren.
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In terms of substance abuse, studies have shown that there is a relationship between substance
abuse and violence against children and spouses. Dodd and Saggers state that substance misuse
alone results in compromised parenting or family violence, and a complex range of other social
and economic factors that are implicated.46 Also, an increasing number of child abuse cases are
associated with substance and alcohol misuse.47 It is therefore not only conceivable, but highly likely,
that allegations of substance abuse against fathers will be used often to bar them from seeing their
child/ren.
2.1.1 FATHER ABSENCE AND ITS IMPACT ON CHILDREN
Denying fathers contact with their child/ren may result in the father’s absence becoming a vicious
cycle. Although “father absence” is often fused with “father non-residence”; South Africa has a high
rate of this phenomenon. Freeks explains that South African fathers are not different from other fathers
around the world.48 Countries such as America, Russia, Brazil, Grenada, the Seychelles and many
others, are in the same predicament of high levels of father absence.49 In 2017, 61.8% of biological
fathers were not living with their children in South Africa.50 However, it is important to acknowledge
that this may not necessarily mean that in 2017, 61.8% of fathers were inactive in their children’s lives,
because physical absence may mean non-residence, and not necessarily a lack of involvement. In
some instances, fathers are still counted as absent even in cases of death, imprisonment, and cases
of physical presence but absent parenting.
Research shows that father absence may have negative consequences in terms of child development
and overall well-being. Fathers play a significant role in the sexual, moral, cognitive and language
development of children.51 Furthermore, father absent households are likely to suffer financial
difficulties where the father was the breadwinner.52 Some efforts are already in place attempting to
encourage positive masculinity in South Africa, and to understand, as well as address, some of the
challenges fathers/men face in exercising their responsibilities. For instance, the Human Sciences
Research Council’s (HSRC) Fatherhood Project,53 Sonke Gender Justice’s National Fatherhood
Initiative, 54,55 MenCare,56 Fathers for Justice, and many others.57
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However, Eddy et al warn that “any programme seeking to address the widespread absence of
fathers in South Africa has to tackle both the predominant restrictive notions of masculinity and
fatherhood, and the current problematic dynamics that exist between men and women”.58

2.2.

KEY POLICY AND LEGISLATIVE FRAMEWORKS ON CHILDREN’S RIGHTS AND
RIGHTS OF CONTACT

South Africa is governed by the Constitution, adopted in 1996. This is the highest law of the land
from which all legislation derives its authority. Although there is a plurality of legal systems within the
country, the rights doctrine governs all legislation that relates to fathers and their rights to contact
with their children. Through these legal systems, responsibility lies with the parents, families, as well as
the state, to ensure that the rights of children are upheld and fully realised. For some, the law is an
avenue through which they can access and exercise their rights of contact with their children.
As with many countries around the world, South Africa is a signatory to the United Nations Convention
on the Rights of the Child.59 This Convention, born of the earlier Geneva Declaration of the Rights of
the Child, is one of the international treaties that govern the rights of children and the roles, rights
and responsibilities of parents. Similarly, the African Charter on the Rights and Welfare of the Child is
a continental agreement which South Africa has signed and ratified, which makes provision for the
rights of children, and parental rights and responsibilities.60 Both these international instruments require
states to ensure that these rights are protected and adhered to. At the core of these international
instruments are rights relating to non-discrimination, rights to life, survival and development, the child’s
participation and the best interests of the child.61
In South Africa, Chapter 2 of the Constitution is home to the Bill of Rights. This is the framework that
encapsulates the rights of all people in the Republic. The Bill of Rights completely adopts the human
rights doctrine. Chapter 2 ensures that cultural, political and socio-economic rights of all who live in
South Africa are protected and respected. Section 28 of the Bill of Rights, which underlines the rights
of children, states that every child has the right “to family care or parental care, or to appropriate
alternative care when removed from the family environment”.62 From this, it is clear that the South
African Bill of Rights is in line with the general principles contained in international treaties as mentioned
above, which incorporate the fundamental rights of parents in relation to parental responsibilities of
care, and contact with the children.
The Children’s Act serves as the foundation for all legislation enacted to protect the rights of children.
The Act is underpinned by four main components – care of a child, contact with a child, acting as a
guardian of a child and contributing to the maintenance of a child.63 Parents are afforded certain
responsibilities and rights in relation to their children, which are underlined through the international
standard of “the best interests of the child”.64
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Under the previous dispensation, the idea of parental responsibilities and rights was known as ‘parental
authority’ in common law.65 Since 1994, the principle of “care and contact’’ replaces the principle of
“custody and access”.66 In accordance with these amendments in the Children’s Act, an individual
may have full or specific responsibilities and rights.67 The rationale for this change emphasises that
parents do not solely have rights in relation to their children, but also responsibilities which accompany
these rights. The responsibilities hold more weight than the parents’ rights, according to the Children’s
Act.68 Under common law, unmarried fathers were required to apply to the courts for their rights, while
divorced and separated fathers were entitled to rights of contact.69 With the Children’s Act coming
into effect on 1 July 2007, the four main components centre around issues regarding child rearing.
Currently, biological fathers do not have automatic parental rights regarding their children. However,
the Children’s Act does consider the biological fathers regardless of their marital status to the mother
at the time of conception, at birth, and after birth. However, unmarried, separated and/or divorced
fathers can acquire their rights through an agreement, as well as through the courts. This status quo
emphasises the fact that marriage is prioritised, if not encouraged, by the country’s legal system.
Nonetheless, the Children’s Act allows for varied scenarios of child rearing to be considered, and
for different family structures to be accounted for. For unmarried fathers, who often face the most
legislative challenges, these responsibilities and rights are not acquired automatically, as clearly
outlined in section 21(1)(a) and 21(1)(b)(i)-(b)(iii) of the Act, seen below:
1) The biological father of a child who does not have parental responsibilities and rights in
respect of the child in terms of section 20, acquires full parental responsibilities and rights
in respect of the childa. if at the time of the child’s birth he is living with the mother in a permanent lifepartnership; or
b. if he, regardless of whether he has lived or is living with the motheri.
consents to be identified or successfully applies in terms of section 26 to be
identified as the child’s father or pays damages in terms of customary law;
ii.
contributes or has attempted in good faith to contribute to the child’s upbringing
for a reasonable period; and
iii.
contributes or has attempted in good faith to contribute towards expenses in
connection with the maintenance of the child for a reasonable period.
Another relevant piece of legislation is the Maintenance Act,70 which also addresses the duty of both
parents to support their children, the duty extends to such support as a child reasonably requires for
his or her proper living and upbringing, and includes the provision of food, clothing, accommodation,
medical care and education.71 According to the Maintenance Act, the duty to support a child
exists “irrespective of whether a child is born in or out of wedlock or is born of a first or subsequent
marriage.”72
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As mentioned, South Africa has a plural legal system wherein customary law plays a prominent role.
Unlike the Children’s Act, customary law does not afford biological fathers automatic rights and
responsibilities regarding the child.73 The rights of fathers, including the right to contact and duty of
care, are connected to marriage, as well as the child’s family affiliation.74
Customary norms outline that paternal affiliation can be acquired outside of the boundaries of
marriage – which is important given the diverse familial arrangements which exist in South Africa.
This process, inhlawulo, is also outlined in Section 21(1)(b)(i) of the Children’s Act. Moreover, fathers
may pay isondlo to increase their prospects of contact and caretaking. Without paying inhlawulo,
the right to contact is often denied to the father. The White Paper on Families underlines the ofteninterchangeable use of the terms ‘family’ and ‘household’. While the terms may be similar, people
within a household are not necessarily family, while family could be living in the same household.
The legal landscape of South Africa accounts for this somewhat, although this should be refined.
The complex living environments of family members, including fathers and children, could be due
to being unmarried, married, divorced or separated. These factors play an important part in the
ability of the fathers to enjoy their rights and exercise their parental responsibilities.75 As such, the right
to contact and care for fathers is often marred by complexities and contradictions in the law that
disempower fathers in different ways.76
2.2.1.

STATE INSTITUTIONS ENFORCING CHILDREN’S RIGHTS AND RIGHTS OF CONTACT WITH
CHILDREN IN SOUTH AFRICA

South Africa has numerous state institutions dedicated to enforcing children’s rights and parental
rights of contact with their children. These key state institutions are outlined briefly below:
•

The Department of Social Development (DSD), among other functions, helps families and
children through various programmes and services provided by social services professionals
such as social workers and social auxiliary workers, which include: grant payments through
the South African Social Security Agency (SASSA); foster care services; adoption services; child
removal and placement services; counselling; mediation; family reunification; as well as forming
partnerships with implementing agents such as non-governmental organisations (NGO) and nonprofit organisations (NPO) providing services to families and children.

•

The Department of Justice and Constitutional Development (DOJ&CD), in relation to the subject
of this study, is responsible for the establishment and functioning of Magistrates’ Courts and
Specialised Courts that grant child maintenance orders among other functions, the promotion,
protection and enforcement of certain human rights, as well as the protection of vulnerable
groups such as women and children.77 Among its many employees, the DOJ&CD has family
advocates who provide services to individuals who may need help with: divorce cases that are
pending; minor or dependent children whose care, guardianship or contact arrangements are
in dispute; applying for the variation of a care, guardianship or contact order; applying for the
definition of contact; care or a guardianship dispute arising from the dissolution of a customary
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marriage; as well applying for the care, contact or guardianship of a minor child/ren as an
unmarried father.78 Family advocates may work in liaison with other professionals, such as social
workers and psychologists, to assist families in finding solutions that are in the best interests of the
child.79
•

The National Prosecuting Authority (NPA). Children have a right to maintenance, and both
parents are required by law to provide maintenance for their child/ren. As literature informs
us, child maintenance issues often play a role in fathers being denied contact with their child/
ren. It is therefore important to acknowledge the Sexual Offences and Community Affairs Unit
(SOCA Unit) within the NPA. This unit “oversees operations that cover four key responsibility areas,
namely, sexual offences, domestic violence, and maintenance and child justice”.80 In terms of
child maintenance, maintenance prosecutors are stationed in 80 magisterial districts across the
country, and are required to mediate and facilitate consensus between maintenance applicants
and respondents.81 Maintenance prosecutors may also institute criminal proceedings against any
person that defaults on maintenance payments.82

•

The South African Police Services (SAPS) has Family Violence, Child Protection and Sexual
Offences Units (FCS) that address sexual offences against children, person-directed crimes where
the family is involved, and the illegal removal of children under the age of 12.83 The SAPS work
with various other government departments in providing these services; however,84 the United
Nations Rapporteur has raised issues regarding the capacity and investigative skills of the SAPS.

•

The Department of Home Affairs (DHA), among other activities, is involved with children through
the registration of births and deaths, the amendment of personal particulars and the insertion of
biological fathers’ particulars on the children’s birth register, as regulated by the provisions of the
Births and Deaths Registration Act,85 as well as the regulation of children’s entry into, departure
and removal from, the Republic in terms of the Immigration Act.86
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3.

FINDINGS OF THE STUDY

3.1.

FATHER’S VIEWS/PERCEPTIONS/EXPERIENCES ON ISSUES RELATING TO
THEIR RIGHTS OF CONTACT

3.1.1

MEANINGS/UNDERSTANDING OF FATHERHOOD

There were several tiers of understanding in terms of the meaning of fatherhood by the men
interviewed for this study. The recurring theme that transcended race, class and geographic location
was that fathers have a specific role in a child’s life that cannot be fulfilled by anyone else, and that
both parents each have their own set of responsibilities that couldn’t be performed by anyone else.
a. Men and masculinities
Notions of fatherhood are deeply related to what it means to be a man and specific ideas on
masculinity. The specific role of a father relies primarily on the specific idea of a man. The relationship
between the two is interlinked, and fathers articulated this quite clearly during the interviews. These
included the role of the man, which is underscored by the ability to provide. The financial provision
resonated amongst fathers across the study, and was highlighted as an important aspect of being
a father. However, provision was not simply reserved for finances. Other social aspects were central
to the understanding and meaning of one’s role as a father. The participants emphasised the need
to protect their children, as well as provide love, care, and undivided attention.87 Moreover, some
fathers highlighted that being a father entails “looking after”, “maintaining”, and “nurturing”.88 These
characteristics form part of the characteristics fathers believe are necessary in order to provide to
their children outside of their financial capacities, which one father aptly referred to as his “emotional
responsibility’’. This understanding of the meaning of fatherhood is important, because it transcends
narrow understandings of gender and masculinity.
Fathers articulated that they were supposed to “remain calm in situations”, “be an example”, have
“good morals and ethics”, and “carry the family.”89 These characteristics of fatherhood relate to
the leadership roles of men in the family. The family unit was considered a central place wherein
fathers were able to provide guidance and leadership, ultimately preparing children for adulthood.
Fathers for this study underlined these as distinct roles of a father, which are underpinned by their own
understandings.
Participants also illustrated that their roles as fathers were not simply to establish children within the
family unit, but as people who would be useful and constructive within the broader society. One father
said that his role was to “teach responsibility”, “teach respect”, and “enhance their participation
in social circles” so that they could be better people and establish a “good country” and “good
world”.90 The fathers interviewed in this study illustrated that their roles with regard to their children is
not solely for themselves, or their relationship with the child, but also that their presence impacted the
types of people their child/ren would be in the world at large. This is particularly important because it
captures the importance of holistic understandings of fatherhood that aim to further the world more
broadly, and are not based on simplistic representations of gender, and men in particular.
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One father captured this through illustrating that “everything is related”.91 Men’s understanding of
their gender, the complexities of masculinity, and their relationships with their children have direct
and indirect consequences for the whole of society.
3.1.2 CAUSES OF DENIAL OF CARE AND CONTACT
In our interviews and dialogues with fathers, we explored some of the key reasons or factors that
account for or explain why they were experiencing difficulties maintaining contact with their children
currently under the care of their ex-partners. Various factors and reasons were identified and discussed
below.
a. Breakdown of romantic relationships
The disintegration of the relationship with the mother of the child was the most common and
recurring reason that fathers articulated as the cause of the denial of contact and care. Unmarried,
divorced, and/or separated fathers emphasised that their experiences of their relationships with the
mothers of their children led to them being denied contact and care with their children. Often, the
relationship started on a good note and the pregnancy was welcome. The relationship broke down
at various stages between the pregnancy, delivery, early stages and sometimes even later stages
of the child’s life. Fathers cited different reasons for the breakdown, but many mentioned that they
were often blind-sided and did not anticipate that their relations would disintegrate to that extent.
One participant underlined that his relationship soured while his partner was pregnant, and that
consequently, he has never met, held, or heard his daughter.92 Another mentioned that it was due
to his reluctance to marry the mother of his child, and that the child was used as collateral in the
mother’s endeavour to retaliate in response to his rejection of her.93
Various reasons were advanced for the breakdown in relations, which often led to the children
becoming pawns in the hostilities that ensued between the parents. For instance, some fathers
argued that the relationships dissolved due to wanting different things out of life. However, for all the
reasons that these fathers advanced for the problems in their relationships, the core reason at the
heart of their experiences appeared to be the dissolution of the relationship, which in turn accounted
for their inability to discharge their co-parenting responsibilities as fathers.
Key to this is lack of proper communication of one’s needs, wants and expectations when it comes
to the romantic relationship, and the inclusion of a child within the parents’ space.
b. Financial constraints
As discussed, the importance of providing for one’s family was a recurring theme within the interviews
with fathers. The relationship between fatherhood and being able to provide cannot be understated,
as illustrated by the men interviewed for this study. Four out of 12 fathers cited loss of income as the
primary reason contributing to their relationships with the mothers of their children breaking down. As
a result, this led to them being denied contact with their children. According to many of the male
participants, they were convinced that financial constraints played a significant role in them being
denied contact with their children, and as the result, they could not execute their parental duties as
they felt they should and are expected to do.
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As already mentioned, most of the fathers interviewed were employed, and the few who had lost
their jobs stated that they remained very supportive at all times. They mentioned that they financially
and emotionally supported their partners throughout their relationships, including when they were
pregnant. Participants mentioned that situations took a turn for the worst when fathers were going
through financial woes. Some argued that as the relationships deteriorated, they were accused by
mothers of several crimes such as gender-based violence (GBV) and rape:
“Then all of a sudden these allegations of rape came out…all of a sudden, she’s claiming
I am a threat to her and I raped her…[her parents] can’t substantiate a single allegation.
They can’t take it further because they know very well that there will be repercussions
for misuse of the law, and trying to further their reach of false allegations and parental
alienation.”94
One of the fathers mentioned that, in his opinion, mothers leave with children and deny fathers
contact with them due to the financial difficulties that they are going through at the time. He said
this usually results in fathers not being able to afford the costs of maintaining the standards of living of
their ex-partners.95 In other words, these men were implying that their ex-partners have high demands
which they cannot afford financially, and when these fathers cannot meet such demands, this is used
by the mothers of their children as a reason to leave with the children, thus deliberately frustrating the
relationship between fathers and their children. In this respect, one of our participants whose partner
left with the kids, made the following remarks:
“The drought made me lose a lot of my livestock, which were the production unit of the
farm, because there was no food, no water, no grazing. One day, I decided that I am
going to contribute to the renovations of the house. My wife and I split the costs and we
did not expect the drought. We renovated the house and it cost us a lot of money and
she left because of the financial burden.”96
Another participant added:
“Economically, I have never paid for things that I did not understand. I am currently
indebted because I wanted to please her. If I didn’t have money, she would throw it in
my face. She is a senior member of government where she works. She just wanted to strip
me of my very last penny. I have never put a price on anything. When you love someone,
you don’t look at the price when doing something for her.”97
As already mentioned, the research team noted a trend in fathers being denied contact due to
the failure of meeting mothers’ financial expectations or demands. As the result fathers are often
denied their right to contact with their child/ren. Another participant shared his experience:
“I did not give in to what she wanted. My fight for access is worsening. She recently
gave me a call while everyone was present telling me that I will never see my son ever
again. This hatred is nothing else but for financial gain, because that’s what she wants.
She asked me for ridiculous amounts of money, new house, new car, R500,000 cash, R1
million cash.”98
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c. Legal restrictions
Various fathers explained that one of the main reasons that they were being kept from contacting
their child/ren was due to the legal constraints imposed on them. One of the most common ways
that this was experienced was through a protection order. A protection order, according to the SAPS,
is aimed at “preventing the reoccurrence of domestic violence or sexual harassment by stating
what conduct the alleged offender must refrain from doing. As long as he/she complies with the
protection order, the complainant will be safe.”99
All fathers mentioned that legally, this is what was preventing them from having contact with their
children. Their experiences of this relates to the mother of the child accusing them of at least some
form of violence. One father mentioned that his ex-partner had claimed that he was abusive, and
the judge granted the order without reading any of the accompanying documents.100 However,
some cases of abuse that were lodged against fathers were true. One father admitted that he
was abusive, but explained his behaviour was due to a mental health condition called Obsessive
Compulsive Disorder, which he claimed his partner did not understand. Nonetheless, protection
orders are used routinely to achieve this outcome. He argued that it was due to these reasons that
the mother of his children refused to allow him contact with them.
Another father said that his ex-partner had accused him of raping her.101 According to men
interviewed for this study, protection orders were misused by their ex-partners, and they felt that they
had become victims of a broader society which allows women to make false accusations against
them, ultimately denying them contact with their children. One father mentioned:
“She got a . . . a protection order. I was then denied access to my kids. The protection
order was not truthful. She was hitting me in front of the church, and I opened a case.”102
Another participant claimed:
“Police came and she claimed GBV, and I was arrested and taken and charged. My
child was taken away and I was served with a protection order.”103
Fathers highlighted that these were fabricated allegations led by paranoia on the part of the mothers,
or sometimes deliberate abuse of the law to get back at them due to the failed relationship. Fathers
felt as though the law incorrectly favoured their ex-partners without considering them at all, which in
turn led to their being denied contact with their children.
Another aspect that aided in the restriction or denial of contact and care was the fact that fathers
had often been left off the birth certificate of their children. This is specifically relevant for fathers in
this study because of their marital status with regard to the mother. The consequence of being left off
the birth certificate is that there is an even greater challenge to contact due to the legal absence
of the father in the eyes of the law. That is, legally, the father has no rights with regard to the child as
he is not legally registered as the biological father.
SAPS Services, Department of Police. https://www.saps.gov.za/services/protection_order.php. (Accessed 12 December
2020).
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d. Family interference
Some fathers highlighted that family involvement in their relationships with the mothers has resulted
in broken relations and lack of contact with their children. Family interference has been identified
as something that perpetuates unnecessary feuding and animosity between mothers and fathers of
the children. Fathers mentioned that once families are involved in their affairs, the situations often
take a turn for the worst. Family interference often resulted in the father being denied his rights and
responsibilities as enshrined in the Children’s Act. One participant shared:
“With my ex’s family, when she had to move back to Durban, she moved in with her
family in order to get support for my son, because she couldn’t manage on her own. She
destroyed my reputation, because she needed a good reason...to get a divorce, so she
told them that I abuse her, which was completely lies, we never had a single argument
in 13 years of marriage, but she needed a valid reason otherwise they wouldn’t have
granted her what she wanted. She told her family that I abuse her, and they influenced
her negatively. When I was in Cape Town, I could see my son. Things started to change
when she moved back to Durban...her attitude changed and she denied me access to
my son.”104
It is clear that the involvement of the families of the two ex-partners fuelled the disputes and
hostilities in those instances, thus escalating the tensions and resulting in restrictions on the fathers’
contact with their children.
3.1.3. CLAIMS OF IMPACTS OF DENIAL OF CONTACT WITH CHILDREN
Some of the fathers interviewed for this study made claims regarding the impact on their mental
and emotional health resulting from being denied access to, and contact with, their children. It is
important to clarify that these are the views and arguments of the participants which the study could
not explore, confirm and validate, as this was beyond the scope of the study. The fathers referred to
a variety of consequences allegedly resulting from being prevented from contacting their children,
as indicated below.
a. Mental health
Several fathers expressed that that their mental health had been negatively affected. While any
conflict would be difficult, these fathers expressed that this was particularly challenging because it
impacted them at their core – one father articulated that “it breaks you at your core.”105 Participants
underlined different degrees of impact on their mental health, but all were impacted to some extent,
from stress to deep levels of depression that included suicidal thoughts:
“Emotionally, it cuts deep, it breaks my heart and I wouldn’t sleep. My GP would prescribe
me medication for me to sleep. So, luckily I was able to get help in terms of...I worked at
correctional services before, so my previous colleagues, like social workers…I am exposed
to these services for free. So I would have those services for free just to vent, you see. Just
to share my experience.”106
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One father highlighted that he suffered immensely with his mental health and was receiving
psychiatric treatment – he was prescribed medication and had been in therapy for at least two and
a half years.107 He also shared his intention to eventually sue and claim pain and suffering. Below are
some of the ways in which some of the fathers expressed the way they have been affected by their
experiences:
“I battle with depression...which causes permanent pain, so, I am in permanent pain
24 hours a day for the last 15 years, and there is no cure to remove pain. My depression
symptoms have just gone through to the roof...emotionally, I have spent nights crying. I
do not know what’s going on with my child, I crave to know how is his health, how is his
schooling, what is he doing right now. When I get up in the morning, I think of him, when I
go to bed in the evening, I think of him.”108
“It has got dire consequences emotionally because sometimes I would lash out. Even at
work sometimes, yah, even, yah sometimes I will lash out to people and sometimes I would
even find myself thinking that I can actually go and take my son, but sense would come
to me and say, ‘Don’t do too much because they might actually do a PO (protection
order) and that will make it difficult for you to see your son.’109
“Emotionally I am ravished. I pray every day and I have realised one thing, the more I tell
my parents about it, that I miss my kids, I become better. The more I keep it to myself, it kills
me. I am dying every day, when I pray, I pray for their safety and wellbeing.”110
One of the other fathers said that he had lost a large amount of weight, had stomach ulcers, he was
unable to eat and sleep, and fell in to fits of rage and crying. This conflict, as well as being denied
contact, he described as an “emotional roller-coaster” and a “dark hell.”111 He went on to disclose
that he often thought about suicide because the experience was so draining, and did not show signs
of an end.112
b. Financial strain
Most of the fathers in this study alleged some financial strain resulting from them being denied
contact. Many of the fathers argued that fighting for contact with their children through the legal
system, and outside of it, brought about different financial obligations and commitments that many
were unable to meet. While most of the fathers insisted that they were meeting their maintenance
obligations, the fight to participate in their child’s life was expensive. One father indicated that the
costs were too much, and he had to stop along the way, particularly with regard to mediation. He
claims that the total costs were between R10,000.00 – R20,000.00.113
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Another father indicated that because he was ill and unemployed, the fight was almost impossible.
He was unable to afford a lawyer, unable to pay for transport or food and the basic amenities to
survive. His relationship with his partner – who was the breadwinner – soured, and he was unable to
work due to a chronic illness which caused constant pain.114 The consequence of this was that his
ability to gain contact rested on his ability, or lack thereof, to financially afford it. This is contrasted
against the notions, understandings, and meanings of fatherhood mentioned above which do not
emphasise financial provisioning alone. Financial resources are an integral part of the battles for
custody of, and access to, children.
In some instances, fathers were self-employed, and their income was sometimes not guaranteed as
they were not in control of their income. For example, one father was a farmer, and his business was
not doing well due to drought and other farming related challenges.115 He could not afford to pay
legal fees. Another father was running a business in a township and his business was not profitable,
but he had to pay exorbitant legal fees to gain contact with his children. He argued that:
“I have done everything, I have paid close to R7,000.00 – paid a lawyer a lot of money
towards parenting plans.”116
3.1.4 STRUCTURES & SYSTEMS OF SUPPORT
a. Social support
The fathers who were part of the study appeared to rely, to some extent, on family and friends for
social support in their disputes with their ex-partners over contact with their children. One participant
described his experiences as follows:
“Socially, I have learned one thing, love is like light. The more you share it, the more it goes.
It becomes bright. The more you think you’re reserving love for your own children, it will die
because it expires within you.”117
Others expressed the difficulties and the emotional toll of their experiences, as indicated by the
example below:
“Socially, I can’t be around children. That makes it difficult because even if you are in a
shopping mall or restaurant, you know, there’s children at the next table, or a crying child or
a baby somewhere. It makes it very difficult. I just get up and leave. A family that has children,
I don’t want to be around [them]. I can’t. I just can’t do it.”118
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b. Legal support
Fathers who were part of the study revealed that they have also resorted to seeking legal assistance
from legal practitioners to gain access to their children. It was also clear that some of them sought
assistance from social workers, who in turn referred them to a court of law. It seems that courts have
also been helpful in assisting the fathers to gain contact with their children, as well as exercise their
parental rights and responsibilities. One of the fathers explained how he sought and secured legal
assistance:
“I googled…and found [the] family advocate’s office, I heard that they are able to assist
with parental plans for fathers when it comes to contact. I went to the office [of the] family
advocate…and I enquired, and I filled some forms and attached some documents, and
then nothing happened. At a later stage I spoke to a social worker, it is when things
started happening when the social worker called the Children’s Court, who linked him up
with the Children’s Court Clerk, who asked me to fill in some form and affidavit.”119
It seems that not all fathers take the legal route to seek relief because of the costs involved, often
opting to go the route of a mediation process facilitated by social workers based at the Office of
the Family Advocate. One participant explained:
“Having a mediator could be a social worker, a lawyer, or a counsellor of sorts between
myself and her. We kind of get to a point where there was a kind of agreement, I think
sometimes through anger we do not hear each other even though it could be the same
thing that we want. The mediator at the time was a lawyer...we met up, the conversation
was about why does she not want me to have access to the child and she couldn’t raise
any reasons why I cannot get access. Access was granted in a limited manner, because
mediation was not deemed as a legally binding contract.”120
Another participant added:
“In 2017, the children were removed from my care and I was unable to see them and the
court had not noted and taken my documents. I was later referred for mediation and the
mother of my children surrendered the children to my family because the other child was
sick, and her family was not committed to looking after her. At the time I was still busy with
the Family Advocate’s Office, and the Children’s Court.”121
On the other hand, some of the fathers are not trusting of the institutions and functionaries meant to
provide assistance in matters of this nature, such as family advocates, divorce lawyers and related
court processes. One participant argued that these institutions are a total waste of time, doing nothing
but draining people of their money without delivering fruitful results. One of the fathers expressed this
sentiment:
“I would tell anyone not to go to a divorce lawyer, they eat people’s money, same with
family advocates, because they are draining people of their money.”122
119
120
121
122

Iinterview with Participant 8, 5 August 2020.
Interview with Participant 9, 6 August 2020.
Iinterview with Participant 8, 5 August 2020.
Interview with Participant 12, 7 August 2020.

THE COMMISSION FOR GENDER EQUALITY

31

It should be noted that some fathers have strongly argued that the entire legal system is in
favour of their ex-partners. For example, some of them bitterly complained about protection
orders issued against them by the police without proper investigations into the crimes alleged
against them. In some instances, the fathers argued that the mothers were actually the ones
who were violent or abusive, but that the manner in which the cases were handled was quite
different because they are women. One participant stated:
“She went to court and she was granted a court order – a protection order – claiming that
I am abusing her verbally. The protection order did not state I beat her. I was then denied
access to my kids. She is the one who beat me in front of the church, and I opened a case
against her.”123
Another participant said,
“She even abuses me at times, that goes for both verbal and physical abuse. So, I started
making recordings just to protect myself because already I have reached out to her family
and they did not want to help. At some stage she lost it, she broke my phone, broke my
work computer. She attacked me with a water bottle and shouted at me as if I was the
one who attacked her.”124
Moreover, the participant went on to say the law would rather grant contact rights to the new
boyfriend of the mother and overlook him as the biological father of the children:
“Unfortunately, if my ex-partner can have a boyfriend today, that guy, whether he is a
serial killer, a rapist, or a fraudster, he will have access to my kids with no doubt. If I could
[inaudible] the law in South Africa, the Family Advocate will not protect my kids. But
me as a biological father, I am denied the rights, but the boyfriend and other people
that are so-called uncles they have rights to my kids. They have access, immediate
access.”125
c. Institutional/Organisational support
All fathers who were part of this study were recruited through an organisation that deals with issues
of fathers who are denied contact and care. The organisation is known as Fathers for Justice. Fathers
for Justice support a child’s right to see both parents after separation and demand an end to the
systematic removal of one parent – mostly fathers and their families – by the courts, without justifiable
cause.126
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Participants mentioned that they obtain advice help from the founder and supporting members
regarding their cases of denial of contact. They mentioned that the organisation advises them on
how to go about solving their cases based on their experiences. Fathers also mentioned that they
usually interact with other fathers who are facing similar predicaments. They went on to say they
share advice based on their experiences and also receive expert advice:
“I have not been on the group for long, but I have seen other people’s experiences and
the Children’s Act.”127
Fathers for Justice also render services such as legal advice, mediation, counselling, and assistance
with developing parental plans, to mention a few. Being part of Fathers for Justice helped some to
keep abreast with what other fathers in the similar situation were experiencing, and how they are
dealing with issues of contact with their child/ren. They were there to learn from each other and
share information.

3.2. MOTHERS’ VIEWS/PERCEPTIONS AND EXPERIENCES ON ISSUES RELATING TO 		
FATHERS’ RIGHTS OF CONTACT
Interviews with mothers revealed a myriad of reasons why fathers may be denied contact with their
children. These reasons are outlined below.
3.2.1. CHILD MAINTENANCE
Once the relationship between a mother and father breaks down, child maintenance may become
a contentious issue. In terms of this study, child maintenance was discussed in the literature and was
brought up by all the mothers as one of the factors that play a role in causing continuous conflict
between them and the fathers of their children; and in some instances, leads to fathers being denied
contact with their child/ren. Traditionally and historically, men and women fulfilled different gender
roles in families; men were expected to be primary providers, while women nurtured children and took
care of the home. Although gender roles in society have somewhat advanced; it can be observed
that the expectation for men to provide remains dominant.
A publication by the United Nations confirms this reality by stating that “one of the core enduring
symptoms of gender inequality globally is the unequal work-life divide – stemming from the fact
that men are generally expected to be providers and breadwinners (who work mostly outside the
home) and women and girls are generally expected to provide care or to be chiefly responsible for
reproductive aspects of family life.”128 For instance, one of the participants appeared to endorse the
view that the father is the financial provider:
“It is good when the father is there for the child emotionally, but it is not enough because
emotional support and financial support must go together.”129
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In terms of the connection between failure to pay child maintenance and the denial of contact with
the child, the above participant labelled the father of her child as a “bad influence” and admitted
that the only thing that stops her from denying him complete contact with the child is the fact that
when she had done so in the past, he stopped paying child maintenance. This is no surprise; the
literature, as well as the views emanating from interviews with key role players in the field which will
be discussed at length later in the report, note that mothers and fathers are often unable to separate
the payment of child maintenance and the rights of contact with the child.
The participant referred to above130 also complained about the father of her child being inconsistent
in paying child maintenance, and further accused him of communicating with the court and not
with her when the child maintenance payment was going to be late. She also expressed having a
lack of empathy for men who claim that they are not paying child maintenance because they are
unemployed.131 This was because she was also unemployed, but according to her, she always puts
in an effort, even if it meant asking her family for help. One participant also bemoaned the irregular
payments of child maintenance by the father of her children,132 while another insisted that even
before she separated from her husband, he was not financially contributing to the upkeep of the
home and children.133 In terms of the maintenance of her two children, one participant argued that
their father had defaulted on the maintenance payments, and at the time of the interview, she was
in the process of applying for a warrant of execution to satisfy the debt.134 Despite this, she insisted
that she was not denying the father contact with the children, claiming that the children “were the
ones who did not want to see him.”135 She admitted though that one of the children maintained
communication with the father through text messages.136 In a similar case, one participant described
herself as having once been “the bridge” between her son and his father, but had since stopped as
she felt that she was hurting her child by forcing him to speak to his father.137
Another participant had difficulties related to child maintenance. She explained that she had been
struggling for seven years to get child maintenance payments because her former husband was
dishonest about how much money he makes.138 In this regard, she alleged that the father of her
children, who is a businessman, claims that he cannot afford to pay child maintenance for their three
children:
“Even my kids say that it does not make sense – the way he is living – yet he does nothing for
them.”139
She further argued that a month before the interview was conducted, she was called in for a meeting
with a family advocate because the father of her children had accused her of denying him contact
with the children, whereas he was the one who didn’t have time for the children.140
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Two of the participants shared similar experiences and concerns related to child maintenance and
the wellbeing of their children. They both were not receiving child maintenance at the time of the
research interview.141 Their ex-partners did not visit the children, instead making empty promises raised
concerns about the emotional wellbeing of the children. Another participant admitted that she had
applied for child maintenance but did not have the strength to follow it up, and that she also took
the decision to block and delete her former husband’s number from her children’s phones.142 This
meant that the children could no longer call or text their father.
Another participant stated that she had never received child maintenance from the father of her
child, who is now a teenager143. She further explained that when her child was a one-year-old, she
applied for child maintenance and the father claimed that he was not working. Though she knew he
worked in the taxi industry, she had no way of proving his income, and this led to her giving up on the
child maintenance claim.144 She was attempting to negotiate child maintenance payments with him
outside of the court system at the time of the research interview.145 She further denied prohibiting the
father contact with the child, stating that the father didn’t initiate contact himself because he was
ashamed of not having contributed to the upbringing of the child.146 In relation to her experience with
not receiving child maintenance payments, another participant admitted openly that this was the
reason she discouraged her child from maintaining relations with his father.147 She further explained
that raising her child single-handedly was so hard that she would sometimes date men that she was
not interested in because they would give her money that she could use to maintain her son.148
In conclusion, it appeared that all the participants had dealt with child maintenance issues in one
way or another. However, not all the participants admitted to interfering with the fathers’ rights of
contact with their children due to maintenance issues. Some said that the children themselves did
not want to see their fathers, while others claimed that the fathers stayed away of their own accord.
However, it appears that financial factors played a major role in the disputes that occurred between
the ex-partners, resulting with the fathers being denied access to the children.
3.2.2. FATHER’S INCONSISTENT PRESENCE IN THE CHILD’S LIFE
Current literature distinguishes between an ‘absent father’ and a ‘non-resident father’. An absent
father is regarded as one that is completely uninvolved in the upbringing of the child/ren, whereas
a non-residential father is described as a father who contributes financially, emotionally or by other
means, but does not reside with the child/ren.149 In this study, none of the fathers co-resided with
their children. This was intentional given the study’s focus on examining factors that inhibit contact
between fathers and their children in the context of unmarried, divorced, and/or separated fathers.
That said, the mothers revealed that these men did not automatically fit into the category of nonresident fathers as described in the definition provided above.
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The interviews revealed that some of the fathers had not always been consistent in their pursuit of
being present and involved in the upbringing of their children. Two scenarios were presented by the
mothers on how this played out. In the first instance, the father would begin by being completely
uninvolved, and then later, sometimes after many years, express an interest in becoming part of the
child’s life. In the second scenario, the fathers would be seasonally involved in the lives of their child/
ren by making an appearance here and there. The mothers cited this as part of the reason that
fathers were being denied contact with their children. One participant had the following to say:
“His father asked him to visit him in Cape Town to introduce him to his culture, and after three
months, he [the son] got a room and rented out a place. And now his father was visiting him
after work and stayed with him as he [the father] lost his job. And I was so jealous because of
everything that happened, because now my child is grown and he’s [the father] getting help
from him. Yes, I asked him not to give him money. My child told me he only gave him money
once for airtime. I have that thing in me that I raised this kid alone and it was hard. I would
see my child going to school wearing shorts when it was cold as he didn’t have something to
wear.”150
The sentiments expressed by the above participant show that she had developed feelings of
bitterness and resentment towards the father for his late appearance in the son’s life, and therefore
worked hard to undermine it by forbidding the son from pursuing an ongoing relationship with the
father. The participant appeared to be using the situation to settle scores as a form of retribution for
the perceived hard work she had put into raising the child without the help of the father. Research on
maternal gatekeeping that emerges when children are older is sparse, more so in the situation where
the father had been absent for most of the child’s life.
Much of the existing literature focuses on maternal gatekeeping where younger children and
adolescents are involved, and in contrast to the participant above who had a adult child, the rest
of the participants that used ‘father inconsistency’ as a reason to restrict contact between fathers
and children, had minor children. Maternal gatekeeping is also commonly used as a negative term
to describe mothers who are unwarrantedly creating distance between fathers and their children.151
The mothers of younger children in this study, however, were adamant that they were keeping fathers
away as a form of protection towards the wellbeing of the child/ren. One participant contributed:
“And that’s the challenge, that after the divorce parents go apart. Like, I moved to another
country. But the terms of our divorce are that every other holiday, he’s supposed to get
the kids. But he doesn’t support his children, he doesn’t call his children. He’s the one who
decided to not keep contact. He was in contact with my daughter through WhatsApp, but
he lies to her by making false promises. I try to keep an open mind, but…it’s from his side, he
doesn’t come. And you know as mothers, we try to shield our children, and to protect our
children.”152
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The participant above felt that the children needed to be shielded from the father, as he was
unreliable. She thus decided to block contact between the father and the child on the phone.
Luxton conducted a study to test whether reports of inconsistent parent-child interactions during
development are associated with uncertain self-esteem and depression vulnerability in adulthood.153
A previously depressed group – and therefore a high-risk group – of college students were compared
with a group of students who had never experienced depression – and were therefore low-risk. The
students were compared on measures of trait self-esteem, self-esteem certainty, parental bonding
(care and over-protection), and a new retrospective measure of parenting consistency (Consistency
of Parenting Scale). The results indicated that the high-risk group reported higher levels of father
inconsistency of care and lower levels of both trait self-esteem and self-esteem certainty compared
to the low-risk group. In fact, both high-risk women and high-risk men reported higher levels of father
inconsistency of care compared to low-risk women.
The above suggests that inconsistent parenting might have an adverse influence on the child as
an adult in later life. If the allegations are true, this may explain why the mothers would deem it
important to limit or completely ban contact between the fathers and the children. However, this
allows the mother to exercise considerable power beyond the determination of due legal process,
especially given that the fathers do have legally recognised co-parental rights and responsibilities in
relation to their children.
Another participant said of her experiences regarding father inconsistency:
“It’s his choice. It has always been his choice. Up to today, the ball has always been in his
court. He was never interested in the life of the child. He visited once, but the way he did
it was unacceptable for me. Okay, he called me in 2018 when my child was three-yearsold. At that point, the child doesn’t even know him. The last time he saw the child was…the
same year in March. It was just for a few minutes when he came to give me money, and
then after that he was never interested in seeing the child. Even before that, when the child
was 6-months-old, I had to call him and tell him, “You have a child, when are you coming to
see the child?” And then again, it was the same situation, “Don’t you want to see the child
and know your child?” Then he would come for like just ten minutes. So literally, he has only
seen the child three times since the child was born, which was like for ten minutes. So when
he called me then to say that he wants the child, he’s calling me to tell me, “I’m coming to
take the child to visit me for the weekend to come and spend time with me and my family
for the weekend.” Then I tell him, “You can’t do it like that, the child doesn’t know you, the
child doesn’t know your family, the child doesn’t know the environment where you want to
take him to. Come and spend some time with the child before you can take him like that,
for him to get to know you first. Because knowing my son, he won’t go with you because you
are a stranger to him.” You see? That’s how we got here, that was the time he tried to take
the child, and I explained that you can’t, not like that. Let’s make arrangements, see him on
weekends, come see him.”154
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One participant argued that her ex-partner was showing his incompetence by being inconsistent:
“Even before the restraining order, he was the kind of man who wanted to be a father when
it’s convenient for him. Like when he has to attend a braai and other people will have their
kids there, then suddenly he will want his kids, otherwise he would not be interested.”155
There are not many studies that document the practice of fathers being denied contact due to
accusations of inconsistency and unreliability. It is legally the responsibility of the courts to make
determinations in the best interests of the child, as well as any decision regarding the rights of parents
in relation to contact with the child. The extent to which father inconsistency plays a role in the
determination of the verdict of the court seems to be complex, as investigations and assessments by
social workers may need to take place. But in situations where this right is negotiated privately, it is
evident that the mother, who is also the primary caregiver, has an upper hand.
Another participant argued that any default in payment of child maintenance was a form of father
inconsistency, believing that this made him an unreliable father who does not care about the
wellbeing of the child. The participant went on to say:
“Sometimes the father won’t pay at all, and you will be told to wait for three months, then
come back for the arrears…most of the time, fathers are inconsistent in the child’s life but
turn around and accuse mothers of denying them access.”156
The issue of child maintenance, as already demonstrated in other sections of the report, is a common
feature in many cases where fathers are denied contact with the child/ren. A study by Adams
demonstrates that there are women who believe that default or complete non-payment of child
maintenance warrants the father being kept away from the child. 157 This notion often stems from
gender constructions where men are expected to be providers and women are expected assume
responsibility for care roles, hence when men fail to fulfil their provider role, their competence as
fathers is questioned.
3.2.3. ALLEGATIONS OF VIOLENCE AND ABUSE
In a country plagued by high rates of violence against women and children, it is not surprising that
participants would raise allegations and examples of abuse as one of the reasons that fathers
were prohibited from interacting with their children. Allegations of abuse, as made by many of the
participants, ranged from physical and emotional abuse, to financial and verbal abuse. The women
had mainly suffered the abuse during their romantic relationships with the fathers of their child/ren,
and in some instances, children were also allegedly targeted.
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Below is an extract from an interview with one participant about the abuse she suffered at the hands
of her former partner, who is also the father of her child:
“So, he was very aggressive and [physically] abusive, I thought I would lose my child. I even
had to call 011 911 once, I don’t remember when it was to be honest with you. He was very
abusive my entire pregnancy, I was depressed, and after giving birth it was even worse.
Because I went through depression…he went on with emotional abuse, like he always looks
down on me. And, when you are in a relationship, you need that affection and there was no
affection between us, and he started playing games every morning.”158
Another participant argued that it was these experiences of abuse and trauma during her pregnancy
that led to her imposing restrictions on contact with the father after the child was born. She said she
feared the abuse being targeted towards the child. Based on existing literature,159 the participant’s
fears may be valid, especially in proven cases where the abuse of the mother would clearly place the
unborn child’s life in danger. It is widely accepted that physical violence during pregnancy places
the woman at a three times the risk of serious injury and fatality, which could lead to miscarriages.
Research further shows that children who were abused perinatally may develop psychological
difficulties that could impact negatively on their childhood development.160 Therefore, when such
allegations of abuse are confirmed, then the father would clearly be placing the child’s wellbeing
in great danger by abusing the mother while she is pregnant. Although the baby was subsequently
born without any complications, the mother worried that the father’s temper would lead him to
inflict harm on the child or cause him to abuse the child indirectly if she were exposed to his violent
behaviour. She therefore felt that restricted contact with the father would be in the best interests of
the child.161
Another participant shared that her son had witnessed the abuse committed against her by his
father. The participant indicated that her son had been physically present on several occasions
when incidents of domestic violence erupted in the home, and that as a result, both she and the
child feared for their safety. The mother also felt that the son was more emotionally stable and had
improved in his academic performance in the period after a protection order had been granted
against the father. Children who witness domestic violence reportedly become negatively affected
by it.
A study by Stiles, for example, suggests that witnessing domestic violence may: affect the cognitive,
behavioural and emotional wellbeing of the child; that such children are at greater risk for internalised
behaviours such as anxiety and depression, and for externalised behaviours such as fighting, bullying,
lying, or cheating; are more disobedient; and are more likely to have social competence problems,
such as poor school performance and difficulty in relationships with others.162 Some of these risk
factors had already been identified for the child as seen in the above extract.
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It is also argued in literature that children who witness violence in the home, and children who are
abused, may display many similar psychological effects. Two of the participants in this study made
allegations of witnessing direct incidents of the abuse of minor children by their fathers. One of the
claims involved an allegation of the mistreatment of a minor and, given that the allegation is still
unproven in a court of law, the details are not reflected.163 The other participant alleged that the
father was being verbally abusive towards the child, and said:
“My son currently wants nothing to do with his father because of the abuse he witnessed and
the verbal abuse he experienced.”164
It is clear, based on these views, that allegations of domestic violence played a role in the prohibition
of fathers from the full enjoyment of the right of contact with their children. A study conducted in
South Africa also found that fathers were estranged from their children due to allegations of abuse
being brought against them.165 The men in the study, however, denied these accusations and claimed
that the mothers had fabricated them as a form of parental alienation. It is true that incidents of
abuse are rife against women and children, and that abuse may have an adverse impact on the
survivors. False accusations of abuse, however, are not improbable, and may be used by the mother
to brainwash the child into believing that the father is violent and that it is not in their best interests to
be in contact with him.166
3.2.4. ALCOHOL AND DRUG ABUSE
Allegations of substance abuse fall within same category of significance as allegations of violence
and abuse as a factor often used to terminate contact between fathers and children in cases of
disputes between ex-partners. Participants in this group also made allegations of substance abuse
against their ex-partners, citing these as one of the important factors contributing to the breakdown
of relationships. The abuse of substances is especially dangerous to the wellbeing of children,
because they may be exposed to violence and neglect which could have consequences for their
development. Therefore, it is often the case that substance abuse, actual or alleged, does lead to
mothers denying fathers their rights of contact with the children. Referring to her daughter’s father,
one participant stated:
“His time with her is limited until she is older, and until he can test negative for drugs.”167
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Another participant insisted that her daughter had come back from a visit to her father with bruises,
although she didn’t believe that he abused her physically. Nonetheless, she claimed that the bruises
were the result of negligence associated with substance abuse.168 Although the participant denied
interfering with the ex-partner’s rights of contact with the child, she admitted that once he started
using drugs, his visitation rights and all forms of contact with both her and their daughter were
stopped.169 One participant argued that she left the father of her child because of his use of drugs,
and was not allowing him visitations with their daughter170 as she said she was afraid that he was not
in a “good state of mind”,171 and was seeking legal help to draw up a visitation agreement at the
time this study was being conducted.
3.2.5. DYSFUNCTIONAL/BROKEN RELATIONSHIP BETWEEN THE MOTHER AND FATHER
The information and insights gained through interviews with the participants revealed that high conflict
break-ups and acrimonious divorces made it difficult for mothers and fathers to foster healthy coparenting relationships, with children often caught in the middle. One participant had the following
to say:
“I was living with my daughter’s father, we had a child out of wedlock, but it was already a
toxic relationship, I already saw the warning signs. We are not living together right now but we
are in the same city. My daughter is two-years-old, and like I said, I have limited the contact
they have; he only gets to see her twice a week for six hours, she is only two, so I don’t allow
her to sleep over even though I have allowed it before, but right now I have decided against
it until he comes back with a clean drug test. He has tested positive for cocaine and he did
once try to take my daughter away from me and accuse me of being a bad mother. He
involved social services and they did the investigation and found that I am a fine mother and
I’ve done nothing wrong. He accused me of also using drugs but I tested negative, I don’t
use drugs.”172
The break-up between the participant and her ex-partner appears to have been unsavoury to the
point that damaging accusations were being made by both parents to discredit the other. Although
the participant revealed that the father had tested positive for a drug substance, which may have led
to some of the challenges experienced in their co-parenting relationship, the bad break-up between
the parents appears to have exacerbated the situation. Another participant, on the other hand,
thought that her ex-partner was trying to spite her by defaulting on child maintenance payments.
It appeared that squabbles between the parents as a result of their failed marriage often led to a
hostile co-parenting relationship. This participant said:
“Sometimes the father won’t pay at all and you will be told to wait for three months, then
come back for the arrears. Most of the time fathers are inconsistent in the child’s life, but turn
around and accuse mothers of denying them access. I believe fathers purposefully hurt the
child because they know that it will hurt the mother. And in that case, I believe that the father
can’t have rights.” 173

168
169
170
171
172
173

Ibid.
Interview with Participant 10, 11 November 2020.
Interview with Participant 12, 3 November 2020.
Ibid.
Interview with Participant 4, 29 October 2020.
Interview with Participant 3, 29 October 2020.

THE COMMISSION FOR GENDER EQUALITY

41

Literature indicates that ex-partners’ involvement in new relationships often serves as a compounding
element in an already complex relationship.174 One participant revealed that her ex-partner had
remarried after their divorce, and suggested that his new wife was not pleasant towards the children:
“I think she’s [ex-husband’s wife] not playing a good role. I don’t hit him [the son], I just tell
him that I’m going to tell your father, then he runs and hides. I just scare him like that when
he’s being naughty. So, I think something must have happened when he was there. You know
how women are…obviously you are the person’s wife, and he has kids from the previous
relationship. She has her little family and doesn’t want my children included. So, I don’t know,
it could be her own insecurities.”175
The negative effects of a new relationship on children in cases of divorce are well documented in
literature; however, when handled appropriately, children can learn to adapt to the parent’s new
partner.176 The challenge becomes when the mother is upset about the introduction of a new partner
and denies the father contact with the children as a result.

3.3

MOTHERS’ VIEWS/PERCEPTIONS/EXPERIENCES OF THE LEGAL SYSTEM IN
RELATION TO ISSUES AROUND CHILDREN’S RIGHTS AND RIGHTS OF CONTACT

During the interviews, some of the mothers were asked to share their views, perceptions and
experiences of the South African legal system, its treatment of mothers and fathers, and the services
offered in relation to children’s rights and the rights of ex-partners to have contact with their children.
One participant argued that she was treated unfairly by the law; she felt that more responsibility fell
on her because she lived with the child.177 According to her, she automatically bore all unexpected
expenses, while the father paid a fixed amount towards child maintenance.178
Although for different reasons, another participant also believed that the law was unfair towards
her, that while she received assistance with her case, the outcome was unfavourable because, as
she put it “it wasn’t in the children’s best interest to stay with that man.”179 The participant’s children
resided with their father, as per the determination of the court, however, the participant alleged that
the father was now denying her contact with the children.
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With specific reference to the treatment she received from officials, another participant felt that
she was ‘humiliated’180 by them, and accused one of them of saying he was tired of all the mothers
who go to the maintenance offices for ‘papgeld’.181 She further complained that her younger
son’s maintenance claim kept getting postponed, going on for three years.182 With regard to the
maintenance claim of her eldest son, the participant argued that she sued and won against the
Department of Justice & Constitutional Development (DOJ&CD), because the father of her child,
who worked in the military, lost his job and the department failed to ensure that as a retirement
fund member, he was compelled to fulfil his child maintenance obligations through his retirement
benefits.183
Another participant praised the magistrate and clerks who handled her maintenance claim.184
However, some participants,185 thought that the staff was overworked, short-staffed and low-skilled.
One participant186 thought that the law generally favoured women in such matters, while another
one said that she was aware of many mothers who had experienced major problems relating to
child maintenance claims, although she personally had not experienced such problems.187 So it is
clear, based on the above, that the experiences of the legal system are mixed.

3.4.

VIEWS/PERCEPTIONS OF OTHER KEY ROLE PLAYERS ON ISSUES OF CHILDREN’S
RIGHTS AND FATHERS’ RIGHTS OF CONTACT

It has already been established from the Children’s Act that both the mother and father have
responsibilities and rights in respect of the child. However, according to key role players interviewed
for this study, factors that tend to interfere with fathers’ rights of contact with their children do exist.
These factors include the following:
3.4.1. THE STATE OF FATHERHOOD AND FATHERS’ RIGHTS OF CONTACT IN SOUTH AFRICA
Both officials from the DSD interviewed for this study acknowledged that fatherhood in South Africa
has been largely influenced by the apartheid system that separated fathers from their families
through migrant labour.188 Also, in agreement, the officials from the DSD acknowledged that father
absence is detrimental to children of both sexes.189 One of the officials from the DSD added that
women’s perception of the role of a father in a family, and more specifically in children’s lives, also
determined the ease with which fathers made contact with their children.190 This view alludes to
maternal gatekeeping. An informant from Sonke Gender Justice191 warns that such perceptions
assign women power that they may not necessarily have.
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Another official from the DSD argued that a high divorce rate in South Africa was an overarching
factor in fathers’ inability to access their rights of contact with their children.192 He explained that
once there is separation or a breakdown in the relationship between the mother and father, conflict
may arise, and lead to fathers being unable to negotiate contact with their children.193
When it comes to working with fathers, the informant from Sonke Gender Justice believes that it is
important to hold a balanced view on the issues around rights of contact.194 Although he admitted
to a lack of concrete data, he believed that fathers who were treated unfairly by mothers were in
the minority.195 Furthermore, he was of the opinion that fathers’ rights of contact cannot be discussed
in the absence of a conversation about child maintenance or men’s use of violence against
women.196 The informant also saw great value in working with fathers, as he saw a potential for
them to contribute to unpaid care work.197 The informant argued that if fathers are involved in their
children’s lives, it benefits women by lessening the care burden placed on them,198 adding that
a reasonable parenting leave policy accommodating the fathers would benefit women.199 In this
regard, Vodacom’s announcement of its gender-neutral parenting leave policy on 1 September
2020 is a progressive step forward.200
3.4.2. ECONOMIC FACTORS AND CHILD MAINTENANCE ISSUES
Referring to a study he was part of conducting, the informant from Sonke Gender Justice revealed
that when young fathers were asked what prevented them from being part of their children’s lives,
economic factors were mentioned.201 The informant went on to point out that although fatherhood
in South Africa is grounded in economic provision, it becomes problematic when fathers feel
incapable of taking on fatherhood only after a child is conceived.202 This is because once a child
is born, someone must take care of the child, and in the absence of fathers due to such feelings of
inadequacy, the responsibility often fell to mothers who may also be unemployed.203
South African law stipulates clearly that child maintenance is the responsibility of both parents, an
official from the DOJ&CD explained that parents do not necessarily have to contribute the same
amount, however they have to contribute according to the needs of the child, and according to
their own means.204 The official further shared that the Office of the Family Advocate sees quite a
number of cases where mothers deny fathers contact because of their failure to pay maintenance,
and cases where fathers stop paying maintenance because they are denied contact with their
child/ren.205
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The Office of the Family Advocate, “is always at pains to explain that the parental responsibilities and
rights are not dependent on each other”.206 This means that the mother has the responsibility to allow
contact between the father and child, whether or not he is paying maintenance. The mothers in this
instance have recourse available to them by means of the Maintenance Court.207 Also, if the father is
being denied contact with his child, that does not give him the right to stop paying maintenance, he
can approach the Office of the Family Advocate or the court.208 An official from the DSD reiterated
this point by stating that, “It is a misconception that a father’s right to see his child is linked to his ability
to pay maintenance for the child.”209
The magistrate echoed this point too,210 pointing out that legally, the Maintenance Act has caused
confusion. Parents still believe that without the payment of maintenance, fathers cannot have
contact with their children. While these issues are closely linked, legally they are two separate issues.
A cyclical relationship was evident, which created a loop of denial of contact and lack of child
maintenance money. When a father was not paying, contact was denied. When contact was
denied, the father withheld the funds, and so it continues.211
Highlighting a different perspective, the informant from Sonke Gender Justice shared that fathers are
known to want contact with their child/ren because they are required to pay child maintenance.212
However, another narrative that could be explored is that if fathers have good and meaningful
relationships with their child/ren, then they will most likely want to contribute to child maintenance.213
The informant also stated that fathers could provide valuable care in cases where they are unable to
contribute to child maintenance214. According to the expert, some research studies show that when
children are exposed to stranger-related violence, it is usually on their way to school, hence, fathers
who live in the same neighbourhood as their child/ren could walk them to school and back, for
instance, or take the child for healthcare services, which would relieve the mother of that burden.215
Such arrangements could be explored and negotiated within families or in a statutory environment.216
3.4.3. CULTURAL FACTORS
Cultural practices that play a role in fathers being denied contact were not identified as factors
during interviews with the two groups of fathers and mothers. However, literature highlights such
factors, and so did the interviews with key role players. African cultural practices are accounted for
in legislation i.e. (the Children’s Act 38 of 2005), as it considers cultural practices such as lobolo and
inhlawulo. During interviews, the concept of inhlawulo (which refers to the practice of payment of
‘damages’ for the woman’s pregnancy and child bearing) was questioned by the official from the
DSD, and further described as having negative connotations217 towards women who would culturally
be labelled as ‘damaged’ because of having a child/ren out of wedlock.
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Nevertheless, these processes have a bearing on fathers’ rights of contact as they play an important
part in delineating the relations between the father, mother and child/ren. In other words, these
cultural practices potentially form a foundational part of solidifying the relationship of the father with
regard to the mother and child/ren.
In order to be fulfilled, these cultural practices require finances. and unemployed fathers maybe
be alienated from their children because of the inability to meet this cultural obligation. The official
from the DSD expressed concern over the cultural practices because he believed that unlike past
generations, today’s society had commercialised them;218 and that this was to the detriment of fathers
and children. Both officials from the DSD219 and the informant from Sonke Gender Justice220 noted the
importance of acknowledging the fact that during the negotiations of ilobolo and inhlawulo, the
extended family members and not necessarily the mother, may be in control and therefore making
all the decisions.
3.4.4.

DYSFUNCTIONAL RELATIONSHIPS/ UNRESOLVED CONFLICT BETWEEN THE MOTHER AND
THE FATHER

The legal officers from the CGE who were interviewed for this study, as well as the magistrate,
underlined the importance of the soured relationships between the ex-partners as the main cause of
the denial of child contact with the fathers by the mothers. It was clear that while parents were on
good terms, such issues hardly ever occurred. The magistrate also indicated that these relationships
are often highly volatile, with children often used as weapons, which makes it nearly impossible to
resolve outside of mediation or the courts.221 Much like the responses by fathers and mothers, the key
role players interviewed in this study felt that the inability of parents to remain civil and communicative
resulted in fathers’ rights of contact being compromised.
3.4.5.

ALLEGATIONS OF VIOLENCE AND ABUSE

The magistrate interviewed for this study responded by underlining allegations of violence and abuse
as factors used to inhibit fathers’ rights of contact with their children. According to the magistrate,
claims of assault or abuse were sometimes used by mothers as a means to gain a protection order
through the Domestic Violence Act.222 The interviewee articulated that violence towards the mother
did not necessarily mean the child was assaulted as well. The magistrate also highlighted that the
Domestic Violence Act was older than the Children’s Act, and therefore had to have the section on
denial of contact removed. The Domestic Violence Act highlights in section 7, subsection (6) that:
If the court is satisfied that it is in the best interest of any child it may –
(a) refuse the respondent contact with such child; or
(b) order contact with such child on such conditions as it may consider appropriate
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The magistrate highlighted that it is this part of the legislation that requires revisitation, because contact
refused by the mother is due to their relationship with the father, rather than of the relationship of the
child and the father. In other words, allegations of abuse supported by a protection order issued
according to the Act consider abuse of the mother as abuse of the child, which the magistrate
considered to be untrue. One of the officials from the DSD argued that a father who is violent against
the mother of his child/ren was also likely to be violent against the children.223 Although this might not
always the case, it is important that allegations of this nature are thoroughly investigated, and where
proven, appropriate decisions should be made in the interests of the child and the mother.224 Another
official from the DSD explained that supervised visitations were available in situations where the safety
of the child/ren was in question,225 but that this had to be based on due process. The informant from
Sonke Gender Justice shared that research found that some children were also abused by mothers.226

3.5.

VIEWS AND PERCEPTIONS OF KEY ROLE PLAYERS ON THE LEGAL SYSTEM AND
THE RIGHTS OF FATHERS, MOTHERS AND CHILDREN

One of the factors that concerned the magistrate with regard to contact for fathers was their lack
of knowledge, education and understanding of their rights.227 Fathers often did not fully comprehend
their rights, and the implications of those rights on their relationships with their children. Alongside this
issue are fathers that did know their rights, but were simply unable to claim and enjoy these rights for
various reasons, including what one of the informants referred to as the ‘maternal preference rule’’.228
Apparently, this rule, which does not apply anymore, made it possible for mothers to be identified as
the primary caregivers of children, hence the historical tendency for the courts to generally award
them custody of children after divorce or separation. Clearly, the assumption underpinning this rule
is a common gender stereotype that continues to permeate society today – that mothers are better
care givers and therefore better parents than fathers.
The official from the DOJ&CD argues that South African law on children’s rights was solid, while
its enforcement in relation to the rights of the fathers was problematic, especially as this poor
implementation has made it possible for the mothers to intentionally frustrate the ability of fathers
to see their children.229 The official pointed out that if a father has a parenting plan in place and the
mother deviates from it, the father’s recourse is to approach the SAPS.230 However, the official noted
that based on experience, the fathers are often unwilling to take this route in order to avoid conflict
and to spare the children the emotional trauma likely to result from such an adversarial approach.231
The official pointed out that the other option would be for fathers involved in such disputes to
approach the courts and institute proceedings against the mother for contempt of court. However,
this route requires financial resources which includes, in many instances, legal representation, which
many of the fathers might not be able to afford.232
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In specific reference to section 21 of the Children’s Act, the official from the DOJ&CD explained that
if an unmarried father meets the first requirement in respect of the child, i.e. if at the time of the child’s
birth he is living with the mother in a permanent life partnership, then the unmarried father acquired
full parental responsibilities and rights, and that this requirement stood on its own.233 However, if the
unmarried father did not meet the requirement in section 21(a), then the unmarried father needs to
meet all three of the following requirements in respect of the child to qualify for full parental rights:234
(i) consents to be identified or successfully applies in terms of section 26 to be identified as the
child’s father or pays damages in terms of customary law;
(ii) contributes or has attempted in good faith to contribute to the child’s upbringing for a
reasonable period;
(iii) contributes or has attempted in good faith to contribute towards expenses in connection
with the maintenance of the child for a reasonable period.235
In relation to the above section, as well as section 19 (Parental responsibilities and rights of mothers) and
section 20 (Parental responsibilities and rights of the married father), literature identifies discrimination
against fathers in terms of biology and marital status. Louw explains that, “Insofar as the biological
father is only given the right to acquire (if he qualifies) parental rights and responsibilities in terms
of sections 20 and 21 of the Children’s Act, he may claim entitlement to the same rights as the
biological mother (whose parental responsibilities and rights are inherent), based on the equality
provisions contained in Section 9 of the Constitution.”236 However, the biological father’s right to claim
the same rights as the mother will nevertheless fail if the seemingly unequal treatment of fathers can
be justified.237
Louw argues that, “The law, as amended by the Children’s Act, discriminates in the first instance
between biological fathers and biological mothers in so far as all mothers, regardless of their marital
status or commitment to their children, automatically acquire parental responsibilities and rights
based exclusively on their biological relationship to their child.”238 Furthermore, Louw contends
that, “If fathers are denied automatic parental responsibilities and rights because only females are
capable of bearing children, the discrimination seems to have less to do with the law’s discrimination
on the ground of sex than nature’s discrimination against men.”239 Louw’s continues to argue that,
“The discrimination against fathers has rather been found to lie in the prejudicial treatment of fathers
arising out of their parenting roles and is thus based on gender.”240 Also, assigning automatic parental
responsibilities and rights to all mothers and not all fathers at birth is discriminatory, as it perpetuates
false and possibly harmful gender stereotypes, thus reinforcing the basis on which the law – and
society at large – still considers childcare the primary responsibility of the mother and not the father.241
Obviously, fathers may seek assistance from the legal system when denied their rights of contact
with their children by the mother. However, based on the issues raised above, it is also clear that such
an effort usually faces enormous obstacles. One of the most important obstacles appears to be the
Children’s Act, especially its provisions in relation to the need for biological fathers to qualify in order
to enjoy their rights of fatherhood.
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Regarding parenting leave for fathers, the informant from Sonke Gender Justice felt that there
was still room for improvement, even though Parliament argued that parenting leave for fathers
that goes beyond ten days would be unaffordable242. Lastly, the official from the DSD noted that
in some instances, the interpretation of legislation, and not necessarily the legislation itself, was the
problem.243 He explained that fathers sometimes experienced difficulties accessing the childcare
grant because officials mistakenly believe that it should be accessed by mothers only.244 In this
regard, Case, Hosegood & Lund confirm that for a variety of reasons, including lack of knowledge
and accessibility, very few fathers avail themselves of the childcare grant, even when they are the
primary caregiver of an eligible child.245

3.6. PARENTING PLAN, PARENTAL RESPONSIBILITIES AND RIGHTS AGREEMENT
This section identifies and discusses key aspects of a parenting plan that is supposed to serve as an
instrument that outlines, explains and clarifies the responsibilities and rights of the parents in relation to
their child/ren. It is often this plan that is relied upon to regulate and guide the conduct of the parents
in enjoying their co-parental rights, as well as in discharging their responsibilities in relation to the care
of their children. The section further discusses the parental responsibilities and rights agreement that is
used when one parent decides to confer parental responsibilities and rights onto another party who
is interested in the care, wellbeing and development of the child.
3.6.1. THE PARENTING PLAN
In cases of conflict, separation or divorce, a written document called a parenting plan is often drawn
up with the purpose of assisting the disputing parents and – in the case of this study, the fathers
– by detailing how the rights of both parents are to be observed and enforced, as well as the coparenting responsibilities discharged in the interests of the child/ren. An official from the DOJ&CD
pointed out that the parenting plan is provided for in section 33 of the Children’s Act, and that it
allows co-holders of parental rights and responsibilities to stipulate how they wish to exercise their
parental rights and responsibilities.246 According to section 33 of the Children’s Act, a parenting plan
must comply with “the best interests of the child”, and it may determine any matter in connection
with parental responsibilities and rights, including:
(a) where and with whom the child is to live;
(b) the maintenance of the child;
(c) contact between the child; and,
(i) any of the parties; and,
(ii) any other person; and,
(d) the schooling and religious upbringing of the child.
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According to the official from the DOJ&CD, each parenting plan is different, and depends on the
level of conflict between parties. Therefore, it can be short and concise or as long and detailed
as the parties need it to be.247 Furthermore, for parties to be included in a parenting plan, it firstly
needs to be established whether they hold any parental responsibilities and rights in respect of the
children.248 Also, in preparing a parenting plan, the parties must seek:249
(a) the assistance of a family advocate, social worker or psychologist; or,
(b) mediation through a social worker or other suitably qualified person.
Other professionals who assist with parenting plans are family counsellors and family law advisers.250
In order for it to be formalised and enforceable, a parenting plan:251
(a) must be in writing and signed by the parties to the agreement; and,
(b) may be registered with a family advocate or made an order of court.
Another official from the DOJ&CD explained that in cases where a parenting plan fails, or parties fail
to agree, the Office of the Family Advocate would then have to conduct an enquiry guided by the
‘best interest of the child’.252 A report with recommendations would be compiled and submitted to
the court, where an appropriate decision would be made.253
3.6.2. PARENTAL RESPONSIBILITIES AND RIGHTS AGREEMENT
The involvement of extended family members, as well as stepfathers, may also cause or exacerbate
conflict between a biological mother and father. As literature and interviews with fathers have shown,
this may ultimately result in the alienation of the biological father. An official from the DOJ&CD points
to section 22 of the Children’s Act, that allows a biological mother who has full parental responsibilities
and rights, to enter into what is called a parental responsibilities and rights agreement254 with “the
biological father of a child who does not have parental responsibilities and rights in respect of the
child in terms of either section 20 or 21 of the Children’s Act 38 of 2005 or by court order.255 Although
on the surface this seems to ultimately benefit “the biological father who may not otherwise have
accessed his parental responsibilities and rights, it also raises a few questions and concerns”.
Firstly, it seems to give the biological mother extraordinary powers to determine conditions under
which the biological father can access his parental responsibilities and rights towards his child.
Secondly, this agreement also seems to reduce the parental rights of the biological father to
secondary status, leaving them dependent on the discretion of the biological mother. Lastly, and
perhaps more alarming, the parental responsibilities and rights agreement seems to give the mother
extraordinary legal power to review the outcome of a judicial process and contradict it, assuming
that sections 20 or 21 of the Children’s Act, or a court order, had decided to deny or remove the
biological father’s parental responsibilities and rights in relation to his child.
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Regardless, it must be noted that the duty to pay child maintenance is the only parental responsibility
that automatically attaches to the biological father, regardless of circumstance.256 This was also
confirmed by one of the family advocates interviewed for this study,257 reinforcing the notion that the
best interests of the child is paramount and supersedes parental rights. Section 22(5) of the Children’s
Act confirms that, “Before registering a parental responsibilities and rights agreement or before
making a parental responsibilities and rights agreement an order of court, the family advocate or
the court concerned must be satisfied that the parental responsibilities and rights agreement is in the
best interests of the child.”
In terms of extended family members or a stepfather, the parental responsibilities and rights agreement
also allows a biological mother who has full parental responsibilities and rights to share those with
“any other person having an interest in the care, well-being and development of the child.”258 In
this case, “any other person’’ could be extended family members, a stepmother or a stepfather.
Arguably, this might cause or exacerbate conflicts between the biological mothers and fathers.
According to the official from the DOJ&CD, the oversight here is that the biological mother – who
has full parental responsibilities and rights – does not need the consent of the biological father to
do this, despite the fact that he may also have full parental responsibilities and rights.259 In essence,
the Children’s Act does not stipulate that co-holders of parental responsibilities and rights need
each other’s consent when conferring their parental responsibilities and rights to another party.260
If a biological father finds himself in a scenario where the biological mother of his child/ren wishes
to confer her parental responsibilities and rights onto someone else, and he disapproves, his only
recourse would be to go to court or for all parties to enter into mediation.261
A great deal of effort, skills and expertise, and often good will, go into the crafting of parenting plans
and related agreements as outlined above. The goal is to create co-parenting relationships, often amid
the tensions and hostilities of broken relationships. Therefore, the successful implementation of such
plans and agreements depends largely not only on the good faith and willingness of the ex-partners
to succeed in the co-parenting relationship, but also on the knowledge and acknowledgement of
each ex-partner of each other’s parental rights and responsibilities, and their willingness to respect
each other’s rights. However, as already discussed above, despite the efforts that go into crafting
these parenting plans and other agreements, available evidence and the insights, views and
experiences of the two groups of parents explored in this report, show the factors and obstacles that
serve to undermine the prospects of successfully implementing these plans.
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4. DISCUSSION OF KEY ISSUES FROM THE FINDINGS
The Commission for Gender Equality undertook this study to uncover and explain the social, cultural,
economic, and legal factors that prohibit unmarried, divorced, and/or separated fathers from
enjoying full parental rights and exercising their responsibilities as fathers, with a specific focus on the
right to contact with their children. The presentation and discussion of findings revealed that there was
an interplay of these varied factors in creating barriers for fathers’ enjoyment of the right of contact,
with the social construct of maternal preference and fathers’ inability to comprehend, utilise and
access legally available channels for recourse at the core of these challenges and barriers. Specific
issues that were identified as obstacles for fathers were:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

Allegations of violence and abuse;
Issues of child maintenance;
Breakdown in the romantic relationship between the father and mother;
Allegations of drug and substance abuse;
Alleged father inconsistency in the children’s lives;
Alleged extended family interference; and,
Issues related to the legal system.

This section of the report discusses these key issues.
The study clearly found that the right of contact for fathers was insufficient on its own, as this also
depends on the recognition of the rights of mothers and of children, particularly in contexts of
allegations of abuse levelled against the fathers. Allegations of abuse were recurrent as a theme
across the findings of the study. The Children’s Act seeks to give effect to the rights of children by
stating that the best interests of the child are paramount and must always be upheld. The Act
underscores that violence and abuse threaten the wellbeing of the child and identifies a list of
actions that must be taken in situations where children are living in abusive homes. The Domestic
Violence Act also makes a determination that the abusive person be denied contact with the child,
or that contact be permitted on such conditions that the court may consider appropriate. Fathers
who faced allegations of abuse in the study found themselves denied access to and contact with
their children, and were in some instances issued with protection orders, even when the allegations
of abuse had been in relation to the mother and not the child.
Allegations of abuse were often seen by most of the fathers interviewed for this study as a tactic to
deny them contact with their children. Some of the fathers perceived the protection orders issued in
the wake of these allegations as unnecessary barriers. There were obviously differences between the
mothers and fathers on whether alleged abuse against the mothers necessarily equates to abuse
against the children. In this regard, literature contends that where abuse does occur, it undoubtedly
does affect the children both directly and indirectly. The fathers, nonetheless, refuted some of these
claims of abuse, and labelled them as tactics by the mothers to gain an advantage with the legal
system.
A noteworthy observation is that allegations of abuse were used as a barrier in both cases that
directly involved legal systems, and those that did not. The latter highlights an important argument
made by some scholars that the maternal ability of women, combined with the culturally accepted
notion of maternal preference, tends to favour women in disputes over contact. This was evident in
the study in that women appeared to be acting outside of the legal system to determine what they
thought were in the best interests of the children in their interactions with their fathers, especially after
such allegations of abuse were levelled against them.
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This means that the women were acting as both plaintiff and judge, possibly due to the belief that
mothers have more rights than fathers. It is also important to note that literature supports the claim
that allegations of abuse may be fabricated by the mothers as a form of parental alienation against
the fathers.
In terms of issues of child maintenance, the study found that the man’s ability to financially provide
played a fundamental role in determining whether he should be allowed contact by the mother.
The law also seemed to place some emphasis on the economic standing of unmarried fathers by
imposing criteria in the Children’s Act that incorporates financial factors into the determination to
grant them full parental responsibilities and rights in respect of the child/ren. The law appeared to
be biased against fathers in this determination, as unmarried mothers are not subjected to the same
standard.
Study findings also point to a lack of consensus between mothers and fathers on issues related to the
financial provision and subsistence of the children. Fathers noted the importance of money in the
upbringing of the child/ren, but felt that their parental involvement had been reduced to the single
role of providing. The men expressed immense interest in the uptake of care roles in addition to the
financial role, but felt disregarded as soon as they were unable to fulfil the provider role. The mothers,
on the other hand, lamented fathers who were unable to provide, as that usually meant they would
have to carry the double burden of meeting financial needs, as well as performing traditional care
roles. Some of the mothers were unemployed at the time of the study, and as such, saw the nonpayment of child maintenance by the fathers as an excuse to evade their parental responsibilities.
The mothers believed that if they could meet the needs of the children while unemployed, then the
fathers of their children should be able to do the same. Denial of contact was therefore used as a
punishment against fathers who were seen to be failing in their parental responsibilities.
Denial of contact as an outcome of breakups, separations and divorces was not unexpected given
the study’s focus on men and women who were no longer involved romantically with each other.
Relationships were not always ended cordially, with fathers mainly accusing mothers of being bitter
about the breakups and therefore using children as a pawn to settle scores. There appeared to be a
general perception amongst fathers that women were advantaged by the maternal laws of nature,
as well as by social norms that dictate that children belong with the mother when romantic relations
between the parents disentangle. The men often felt helpless, as many of them believed that the law
was also on the side of mothers.
Allegations of the abuse of substances and drugs were a common accusation levelled against
some of the ex-partners by the mothers who were interviewed for this study. None of the fathers that
participated in the study admitted to abusing substances. The ex-partners of the women interviewed
for this study were generally described as abusive and harmful towards the wellbeing of the children.
There was one instance where one of the mothers revealed that the allegations had been proven in
court; that her ex-partner had tested positive for the use of a substance.
In other instances, however, the allegations had not been proven in any court, with mothers making
the determination to keep men away from their children at their discretion. The study could not
ascertain whether the fathers lacked knowledge of how the legal system could assist them in cases
of denied contact, or lacked confidence in the law, as some of the fathers who were interviewed
for the study did.
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Two other plausible explanations are that these men may have subscribed to or accepted the notion
that children of unmarried/separated parents belong in the care of their mothers, who also assume
the right to determine who is allowed into in the lives of the child/ren, or that the men were simply
guilty of the allegations laid against them regarding abusive behaviour, and therefore decided not
to attempt to claim their parental rights through the legal system.
The study found that family interference does play a significant role in the upbringing of the
children, especially when parents are unmarried, divorced and/or separated. This is a multifaceted
phenomenon that has both positive and negative impacts on the upbringing of the child/ren. In light
of this, cultural factors involve mostly Black families that demand certain practices to be performed
and obligations fulfilled before the father can be granted contact with the child. Therefore, it goes
without saying that these cultural obligations requiring finances which also need to be fulfilled by
unemployed fathers, may contribute to the alienation of fathers from their children because of the
inability to meet this cultural obligation. Section 21 of the Children’s Act states that an unmarried
father should give consent to being identified as the child’s father, or pay damages in terms of
customary law. This section appears to unfairly discriminate against those unemployed fathers who
do not have the means to pay damages because of their financial status.
Moreover, this cultural practice of demanding certain obligations to be fulfilled first – especially
financial obligations – has become highly commercialised. For instance, the process of negotiation
of ilobolo and inhlawulo involve not only the family of the child’s mother, but also the extended
family members, who also stand to benefit from these processes. Normally, the mother of the child
is excluded from the decision-making processes. However, family involvement in the matters of the
child where the father is no longer together with the mother has proven to be a conflict-ridden and
adversarial process that has resulted in feuds between families involved. The fathers who participated
in this study strongly argued that they were often abused and denied their rights of contact by the
families of their ex-partners for no valid reason.
Allegations of father inconsistency were also cited as one of the reasons to deny them their right of
contact with their children. This is due to inconsistency being associated with greater shortcomings
in the lives of children as they grow older. Where this has been proven to be true, the existing body
of knowledge shows that inconsistent parent-child interactions during development are associated
with uncertain self-esteem and depression. This is a result of fathers who had not always been
consistent in their presence in the lives, upbringing and development of their children. Mothers have
strongly argued that lack of consistency has propelled them to forbid their children from pursuing any
interaction with their fathers.
The rationale behind restricting contact between the father and the child by mothers in this instance
was merely a form of protection of the wellbeing of the child/ren. Of course, this was viewed differently
by fathers who were interviewed for this study, who argued that this was based on nothing but
animosity that has since surfaced due to a breakup. A clear example of this is the case of the mother
referred to above, who was still attempting to prevent her adult (20-year-old) son from maintaining
contact with his father.
Lastly, findings revealed that fathers viewed the law as a weapon used by mothers to deny them their
parental responsibilities and rights. It also emerged from the findings that some participants believed
that the law seemed to favour mothers over fathers. We also learned from findings that some mothers
believed that the law would favour them. This has then led to alienation of fathers from their children
instead of the promotion of their rights of contact by the law.
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5. CONCLUSIONS AND RECOMMENDATIONS
5.1. CONCLUSIONS
The Commission for Gender Equality (CGE) comes to four conclusions based on the presentation of
the findings of this study.
Firstly, there is a combination of factors that lead to the prohibition of fathers enjoying their full
responsibilities and rights, particularly the right of contact. Primarily, this is anchored on a soured
relationship with the mother of the child. More broadly, other economic, social and cultural factors
rest on this which enables and sustains this denial of contact. In other words, issues experienced by
either parent such as family interference, financial constraints, allegations of abuse or drugs and
alcohol abuse, hinge on the sometimes volatile and hostile relationship between parents which
paves the way for the denial of contact of fathers.
Secondly, the broader legal and social system is incoherent, staggered and is not harmonious in
dealing with individual cases brought forward. Between the maintenance problems, parental plans,
social systems, mediation and the justice system, there is poor execution of seamless duties to arrive
at a satisfactory resolution. This result is the principle of the best interests of the child often being
unattended and neglected.
Thirdly, the role of finances on both fathers and mothers extends far beyond the issues of maintenance
of the child. The financial burden of battling to gain contact through the courts and through paid
services increased financial strain on all parties.
Lastly, the CGE concludes that all these factors ultimately disadvantaged the child and were not
always in their best interests. Whether it was the mother, father or the systems involved with protecting
the rights of those involved, children always bore the brunt of the battles. While this study covers the
rights of the father in respect of contact with his child/ren, it is often the child who suffers most when
such disputes occur and are not resolved.

5.2. RECOMMENDATIONS
Based on the conclusion and study findings, the CGE makes the following policy and programmatic
recommendations:
•

The study raised numerous challenges faced by unmarried, divorced, and separated fathers
that inhibit them from exercising their right to contact as contained in the Children’s Act. Grave
concerns have emerged in the study over the high costs and lengthy time periods involved in
current procedures for applying for parental responsibilities and rights by fathers. Another issue
relates to the interpretation of Section 21 of the Act that deals with the rights of unmarried fathers
that may sometimes create prejudice against them. The CGE therefore recommends that the
relevant sections of the Children’s Act and the Maintenance Act be reviewed by government
to ensure that the rights of fathers are not violated in their relations with their children in the wake
of separation and/or divorce, to ensure that fathers are not unfairly discriminated against by
the legal system, and that their rights be given effect to in the most affordable way and in the
shortest possible time.
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•

The CGE recommends that the Departments of Justice and Constitutional Developments and
Social Development (DSD), in partnership with other relevant civil society organisations and other
key role players, develop and conduct educational programmes on co-parenting, and the legal
rights and responsibilities of single, separated and/or divorced parents regarding the shared
rights and responsibilities of raising, caring for and the maintenance of children. The parental
educational programmes that aim to enlighten parents on the transitional effects of separation
on both parents and children may cover a wide range of topics that focus on addressing the
consequences of separation and divorce on both parents and their children. For instance, such
programmes should focus on issues such as the developmental needs of children at different
ages; the benefits of co-operative parenting after the separation; parental responsibilities
and rights; the possible legal and financial impacts of the separation; and the availability and
benefits of mediation and other forms of dispute resolution, particularly in cases of divorce. These
programmes may also offer important information about co-parenting approaches that are
effective in preventing children from being caught up in, or being exposed to, parental conflicts
that normally arise when romantic relationships between parents disentangle.

•

Unmarried, divorced, and/or separated fathers should be educated about their parental rights
and responsibilities, as well as receive assistance in terms of the remedies available when those
responsibilities and rights are compromised. Both fathers and mothers should be educated on the
relevant provisions of the Children’s Act, procedures involved regarding parental responsibilities
and rights, especially after separation or divorce. Such educational programmes should raise
awareness about parental responsibilities and rights, provide information on the roles and status of
both parents in accordance with the Children’s Act and other important legislative frameworks.
These programmes could also incorporate the role of the law in addressing disputes that involve
allegations of violence and abuse, issues of substance abuse, culture and traditions, the role of
the extended family, child maintenance, and other practical issues that give rise to fathers being
denied contact with their children. The Office of the Family Advocate as well as the DSD, working
closely with relevant civil society organisations, should coordinate such educational programmes.

•

Sections 20 and 21 of the Children’s Act appear to be discriminatory towards fathers, and
specifically unmarried fathers. The CGE therefore recommends a revision of these sections and
the appropriate amendments to be made and included in the proposed Children’s Amendment
Bill currently before Parliament.

•

Finally, the CGE cannot ignore the allegations of violence against women and children that
recurred as a theme in the findings of the study. Although these were still only allegations,
violence against women and children is globally recognised as a gross violation of human rights.
In South Africa, literature indicates that violent behaviour in men is often exacerbated by various
social, economic, political, and other challenges. It is also a fact that violence has become
a commonplace for men to express dominance over their partners and children, making the
phenomenon of abuse rife in the country. The CGE therefore recommends that government
implements a coordinated response to violence against women and children that incorporates
the enforcement of relevant laws and the implementation of care and support programmes
for survivors. The implementation of the National Strategic Plan on Gender-based Violence and
Femicide should be accelerated.
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2 Kotze Street
Women's Jail, East Wing
Constitution Hill
Braamfontein, 2017
Tel: +27 11 403 7182
Fax: +27 11 403 7188
Pretoria (Provincial Office)
267 Lillian Ngoyi Street
Preator Forum
Pretoria, 0001
Tel: +27 12 341 6090
Fax: +27 12 341 4689
EASTERN CAPE
East London
3-33 Phillip Frame Road
Waverly Office Park
Chiselhurst
East London, 5247
Tel: +27 43 722 3489
Fax: +27 43 722 3474
FREE STATE
Bloemfontein
49 Charlotte Maxeke Street
Fedsure Building, 2nd Floor
Bloemfontein, 9300
Tel: +27 51 430 9348
Fax: +27 51 430 7372

KWAZULU-NATAL
Durban
40 Dr A.B Xuma Road
Commercial City, Suite 1219
Durban, 4000
Tel: +27 31 305 2105
Fax: +27 31 307 7435
MPUMALANGA
Nelspruit
32 Bell Street, Office 212-230
Nelspruit, 1200
Tel: +27 13 755 2428
Fax: +27 13 755 2991
NORTHERN CAPE
Kimberley
143 Du Toitspan Road
NPO Building
Kimberley, 8300
Tel: +27 53 832 0477
Fax: +27 53 832 1278

NORTH WEST
Mafikeng
38 Molopo Road
Mafikeng, 2745
Tel: +27 18 381 1505
Fax: +27 18 381 1377
WESTERN CAPE
Cape Town
132 Adderley Street
ABSA Building, 5th Floor
Cape Town, 8000
Tel: +27 21 426 4080
Fax: +27 21 424 0549

LIMPOPO
Polokwane
Cnr Grabler & Schoeman
Street 106 Library Gardens
Square, 1st Floor Polokwane,
0700
Tel: +27 15 291 3070
Fax: +27 15 291 5797

Toll Free: 0800 007 709

CGE_ZA@twitter

cgeinfo@cge.org.za

Gender Commission of South Africa

www.cge.org.za

