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DISCLAIMER
The information in this report has been provided to the Commission for Gender Equality
(CGE) voluntarily by the parties concerned for the purpose of drafting this report. In this
regard, every endeavour has been made by the CGE to preserve the authenticity, accuracy
and intent of the information that was provided. Accordingly, all errors and omissions that may
be patent or latent cannot be attributed to an oversight or negligence on the part of the CGE.
Furthermore, in terms of Section 17(3) of the Commission for Gender Equality Act 39 of 1996,
no Commissioner, member of staff or any of its experts or consultants that has been engaged
shall be liable in respect of anything reflected, any point of view, any recommendation made
and anything expressed in this report.
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THIS BODY OF WORK IS DEDICATED IN
MEMORY OF THE HONOURABLE:
NELSON R. MANDELA
“What counts in life is not the mere fact that we have lived. It is what difference we have made to
the lives of others that will determine the significance of the life we lead.” — Nelson Mandela

to th lives of others that will

1

The life of Former President Nelson Mandela impacted upon all South Africans. Tata Madiba as he is
affectionately remembered was a champion for gender equality. His passion for equality for all despite
ones creed, race or gender was instrumental in the adoption of the South African Constitution Act 108
of 1996. It was under his tenure that South Africa ratified CEDAW. He ensured the establishment of
the CGE and in his 1994 state of the nation address emphasized that all government departments
must work in an integrated effort towards the attainment of gender equality: In addition to the establishment of the statutory Gender Commission provided for in the Constitution,
the Government will, together with the representatives of the women themselves, look at the
establishment of organs of Government to ensure that all levels of the public sector, from top to
bottom, integrate the central issue of the emancipation of women in their programmes and daily
activities2.
It is fitting that this report measures the work done by the State in satisfying the equality objectives
as set by Madiba and further ameliorated under the provisions of CEDAW.
We, as the CGE will continue your dream for equality and free women from the chains of gender
oppression. It is our pledge to you, a heralded man, a legend!
Hamba kakuhle Tatomkhulu, your legacy will forever remain.

1
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SRD				
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EXPLANATION OF SOME TERMINOLOGY
Commission for Gender Equality - an independent body established under chapter nine of the
Constitution to monitor.
Constitutional Court - the highest court of South Africa on constitutional matters.
Expanded Public Works Programme - one of government arrays of programme aimed at alleviating
poverty and providing income relief through temporary work for the unemployed to carry-out socially
useful activities.
National Development Agency – a section 3A statutory organisation which was established by the
National Development Agency Act (Act no 108 of 1998) to eradicate poverty by granting funds to civil
society organizations that implement development projects of poor communities and strengthening
institutional capacity of other civil society organisations.
National Student Financial Aid Scheme - a statutory mechanism for providing study loans to
academically able but financially needy students who wish to study at one of South Africa’s public
institutions of higher education.
Thuthuzela Centre- South Africa’s unique one-stop, integrated response to the burgeoning incidence
of violent sexual acts against women and children and its intersection with HIV and AIDS.

d. It is what difference
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FOREWORD

T

he Commission for Gender Equality is pleased to present its baseline report on the
implementation of the Convention on the Elimination of all forms of Discrimination against
Women (CEDAW). The CGE is mandated by the Constitution of the Republic of South
Africa and the CGE Act to monitor South Africa’s compliance with any conventions,
covenants, protocols or charters acceded to or ratified by the Republic, relating to the
object of the Commission. The principles relating to the status of the National Institutions (The
Paris Principles) clearly states that institutions like the CGE should prepare reports on the national
situation with regard to human rights in general, and on more specific matters. It is in light of the
aforementioned, that the CGE has prepared this report.

The report highlights various achievements and challenges. It also acknowledges the comprehensive
legislative policy framework in place. The most significant challenge highlighted in this report, is
the ineffective implementation of policies and legislation which echoes throughout the report.
Non- implementation of policies and legislation could be viewed as an indirect way of perpetuating
discrimination against women. This is an anomaly which calls for the national state machinery to
improve on the implementation of legislation and policies so that South African women would be free
from all forms of discrimination and oppression.

I hope that this report will serve as a catalyst for change and will sensitise the South African
Government, civil society organisations and other stakeholders to address the challenges that have
been identified. It is our hope that the report will stimulate government to function more effectively to
deal with issues raised in the report.

I would like to thank all the contributors who have assisted in the development of this report.

________________________
Mfanozelwe Shozi
Chairperson for the Commission for Gender Equality
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THE MANDATE OF THE COMMISSION FOR GENDER EQUALITY
The Commission for Gender Equality (CGE) is one of six independent state institutions established
in terms of Chapter 9 of the Constitution Act no 108 of 1996 of the Republic of South Africa to support
and promote democracy and a culture of human rights in the country. The CGE is charged with a broad
mandate to promote respect for gender equality and the protection, development and attainment of
gender equality, and to make recommendations to Parliament on any legislation affecting the status
of women in South Africa. Furthermore, the CGE is committed to creating a society free from gender
discrimination and any other forms of oppression. The mandate of the CGE is achieved through
monitoring, investigating, conducting research, education and awareness, advocacy and lobbying,
and reporting on issues concerning and or affecting gender equality.
The CGE Act (Act 39 of 1996) mandates the CGE to monitor South Africa’ compliance with
all international and regional instruments signed, acceded to, and or ratified that impact
directly or indirectly on issues of gender equality in the country.
Section 187 of the South African Constitution Act 108 provides for the CGE’s functions:
(1) The Commission for Gender Equality must promote respect for gender equality and the
protection, development and attainment of gender equality.
(2) The Commission for Gender Equality has the power, as regulated by national legislation,
necessary to perform its functions, including the power to monitor, investigate, research,
educate, lobby, advise and report on issues concerning gender equality.
(3) The Commission for Gender Equality has the additional powers and functions prescribed
by national legislation.
The CGE’s enabling Act further ameliorates upon its functions and clearly cites as a key part of
its mandate is to monitor the States compliance with international conventions : -

Section 11 of the CGE Act (Act 39 of 1996) further states that CGE:
“h) shall monitor the compliance with international conventions, international covenants and
international charters, acceded to or ratified by the Republic, relating to the object of the Commission;
i) shall prepare and submit reports to Parliament pertaining to any such convention, covenant or
charter relating to the object of the Commission”

These instruments include amongst others, the Convention on the Elimination of all forms of
Discrimination against Women (CEDAW), the Beijing Platform for Action (BPA), the Protocol to the
African Charter on Human and People’s Rights, on the Rights of Women in Africa and the Millennium
Development Goals (MDGs). The CGE aims to transform society by exposing gender discrimination
in laws, policies and practices; advocating for change in sexist attitudes and gender stereotypes; and
instilling respect for women’s rights as human rights. Although the institution has a particular interest
in the development of women, it pays attention to the gendered needs and concerns of both women
and men in the public and the private spheres.
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The journey of compilation has been a bumpy one with numerous hurdles threatening the completion of
the report. Nevertheless, through hard work, focus and the guidance of Advocate Boogie Khutsoane,
the team forged through. The result is CGE’s comprehensive baseline report on the implementation
of CEDAW.
(The diagram below is a visual representation of the CGE’s Report drafting process)

The CGE CEDAW Team would like to take this opportunity to thank the following individuals for their
contributions and efforts in ensuring the success of this project:

Mr. Mfanozelwe Shozi – Chairperson of the Commission for Gender Equality
Ms. Keketso Maema – CEO of the Commission for Gender Equality
Ms. Joan De Klerk – HOD Public Education & Information, Commission for Gender Equality

The CGE CEDAW team led by Advocate Boogie Khutsoane would like to thank the following
individuals for their tireless efforts, hard work and dedication in ensuring that this comprehensive
Report sees the light of day.
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The team is comprised of the following individuals who conducted extensive desktop research,
gathered data and compiled this report:
1. Keegan Lakay (Western Cape)- Leader of the Team
2. Kerry-Anne Oosthuysen (Eastern Cape)
3. Lieketseng Mohlakoana-Motopi (Head Office)
4. Winnie Mofokeng (Eastern Cape)
5. Taryn Powys (KZN)
6. Veronika Pillay (Northern Cape)
7. Eunice Poto (Gauteng)
8. Nkhensani Hlekani (Limpopo)
9. Lecholo Nkabiti (Free State)
The CGE engaged with a number of Government departments and other institutions. Some of the
government departments rose to the challenge and provided an abundance of information within the
specified time frames.
Table 1: Government Departments contacted by the CGE with regard to the implementation
of CEDAW
Green

Departments which responded timeously.

Red

Departments which failed to respond.

Orange

Departments which were sent several reminders before responding.

Purple

Departments which failed to respond to the questionnaire and also failed to
respond to a one-on-one meeting with CGE.
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DEPARTMENT
1. Department of Health

REMINDERS
Questionnaires and Explanatory Letters drafted and served upon all the
recipients via email, personal delivery
and facsimile on the 26th April 2013

COMMENT
Recipient to respond by the 24th May
2013. The Department responded
favorably to the CGE‘s request for
information and presented CGE with
neatly compiled files containing copies of all relevant policies, plans and
strategies.

2. The National Prosecuting Authority

Recipient to respond by the 24th May
2013.
After several reminders to the Department via telephone and email,
a favorable response to the CGE‘s
request for information was received.

3. South African Police Service

Recipient responded by the 16th May
2013.

4. The Commission on Law Reform

Recipient to respond by the 24th May
2013. Alternate dates for submission
of completed questionnaire were
granted as per the CEDAW teams
discretion. After several reminders the
Commission failed to respond to the
CGE’s request for information.

5. The Independent Electoral Commission

Recipient to respond by the 24th May
2013.
After several reminders to the Department via telephone and email,
a favorable response to the CGE‘s
request for information was received.

6. Department of International Relations and Cooperation

Recipient responded by the 25th June
2013.

7. Department of Home Affairs

Recipient responded by the 25th June
2013.

8. Department of Basic Education

Recipient responded by the 26th
June 2013.

9. Department of Labour

Recipient to respond by the 24th May
2013. Despite numerous attempts to
communicate with the Department
via telephone, facsimile and email, no
response was forthcoming. A oneon-one meeting was arranged for the
19th September 2013 but the Department failed to avail themselves. The
CGE will seek Parliament’s intervention.

10. Department of Social Development

Recipient responded by the 15th July
2013.
After several reminders to the Department via telephone and email,
a favorable response to the CGE‘s
request for information was received.

11. Department of Rural Development
and Land Reform

Recipient responded by the 6th June
2013.

12. Department of Justice and Constitutional Development

Recipient responded by the 30th July
2013.
After several reminders to the Department via telephone and email,
a favorable response to the CGE‘s
request for information was received.
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13. Department of Trade and Industry

Recipient responded by the 6th June
2013.

14. Department of Arts and Culture

Recipient responded by the 29th May
2013.

15. Department of Sports and Recreation

Recipient responded by the 25th
June 2013.

16. Department of Economic Development

Recipient responded by the 10th July
2013.

17. Department of Public Works

Recipient responded by the 11th
October 2013.
Despite numerous attempts to communicate with the Department via
telephone, facsimile and email, no
response was forthcoming. A oneon-one meeting was arranged for
the 19th September 2013. The CGE
met with the panel from Public Works
where after the Department gave an
undertaking to correctly compile a
response. The Response was finally
received on the 11th October 2013.

18. Department of Public Service and
Administration

Recipient responded by the 27th
June 2013.

19. Department of Higher Education
and Training

Recipient responded by the 24th July
2013.

20. Department of Science & Technology

Recipient responded by the 26th
June 2013.

21. Department of Correctional Services

Recipient responded by the 24th May
2013.

22. South African National Editors
Forum

Recipient responded by the 29th May
2013.

23. Council for Higher Education

Recipient to respond by the 24th May
2013.
Despite numerous attempts to communicate with the Department via
telephone, facsimile and email, no
response was forthcoming.

24. Department of Cooperative Governance and Traditional Affairs

Recipient to respond by the 24th May
2013.
Despite numerous attempts to communicate with the Department via
telephone, facsimile and email, no
response was forthcoming.

25. Department of Energy

Recipient responded by the 7th May
2013.

26. Department of Human Settlements

Recipient to respond by the 24th May
2013.
Despite numerous attempts to communicate with the Department via
telephone, facsimile and email, no
response was forthcoming.

27. Department of Public Enterprise

Recipient responded by the 4th June
2013.

28. Department of Women, Children
and Persons with Disabilities

Recipient responded by the 6th June
2013.
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29. Public Service Commission

Recipient to respond by the 24th May
2013.
Despite numerous attempts to communicate with the Department via
telephone, facsimile and email, no
response was forthcoming.

30. National Treasury

Recipient responded by the 23rd May
2013.

31. National Development Agency

Recipient to respond by the 24th May
2013.
Despite numerous attempts to communicate with the Department via
telephone, facsimile and email, no
response was forthcoming.

32. COSATU

Recipient responded by the 6th June
2013.

33. Judicial Service Commission

Recipient responded by the 20th June
2013.

34. Department of Defence

Recipient to respond by the 3rd July
2013.

35. PALAMA

Recipient responded by the 28th May
2013.

36. Department of Water Affairs

Recipient responded by the 29th May
2013.
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PART ONE
INFORMATION ABOUT THE CONVENTION
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1.

BACKGROUND
1.1 Introduction
The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
was adopted by the United Nations General Assembly in 1979.
The Convention is often described as an international bill of rights for women. It defines
discrimination against women and sets a framework for national action to end this discrimination.
Furthermore, the Convention provides the basis for realizing equality between women and
men through ensuring women’s equal access to, and equal opportunities in, political and public
life. Not only does the Convention cover civil and political rights, but also draws attention to
the economic, social and cultural dimension of discrimination against women. It focuses on
discrimination against women, emphasizing that women have suffered, and continue to suffer
from various forms of discrimination because they are women.
The concept of equality is traditionally understood to mean “the right to be equal to men.”
According to IWRAW Asia Pacific1, this becomes problematic when it is extended to the
understanding that women must be treated exactly like men if they are to gain equality with
men. It implies that women must be treated according to male standards, obscuring the ways
in which women are different from men and how they will be disadvantaged because of these
differences.
Initiatives for the realisation of women’s rights need to take into account the ways in which
women are different from men, and ensuring that these differences are acknowledged and
responded to by State measures toward achieving equality.
From the perspective of international law, CEDAW is first and foremost a treaty, an international
legal instrument under which States parties undertake to take particular steps to achieve
specified results. These undertakings, are thus formally binding on the State.
It is therefore important to understand that CEDAW can be used as a key tool for advancing
women’s rights at local and national levels, through implementing its substantive provisions,
monitoring its implementation and using it as a platform for advocating women’s rights.

1.2.

CEDAW PRINCIPLES
The substance of the Convention is based on three core interrelated principles:

(a)

Principle of substantive equality:

The Convention promotes substantive equality and consolidates two central approaches to
equality2:
o
Equality of opportunity in terms and access to the resources of a country, to be secured
by a framework of laws and policies, and supported by institutions and mechanisms
for their operation.
o
1
2

Equality of results upon access and opportunity, toward achieving real change for
women.

CEDAW Knowledge Resource
IWRAW Asia Pacific Knowledge Portal
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The substantive equality approach recognises that in order to redistribute benefits equally
between women and men, approaches to promoting women’s rights must transform the
unequal power relations between women and men in the process. For this to happen not
only should there be equal opportunities for women but there should be equal access to the
opportunities.
Policies, laws and programmes must aim to provide:
o

enabling conditions, in the form of the basic social and economic support services such
as child care centres, access to information, capacity building etc. so that women can
access the opportunities provided (article 3).

o

affirmative action - where necessary- in the form of temporary special measures where
women’s needs are specially recognized and catered for in the context of employment,
education, financial services, politics and all other spheres of life in order to enable
women to overcome barriers that are historical or those that arise from male domination
in the system.

The challenge is to know when to take note of difference, and to decide on appropriate
measures for different treatment that will facilitate equal access, control and equal result.
Such measures will have to be assessed to ensure that they promote autonomy rather than
dependency. This has to be done without compromising the claim for equal rights and equality
as a legal standard.
State parties to CEDAW have a responsibility to ensure the practical realisation of rights, and
are thus obliged to show results.

(b)

Principle of non-discrimination

This principle is based on the understanding that discrimination is socially constructed and
that it is not an essential or natural principle of human interaction.
Discrimination against women is seen to be “Any act of distinction, exclusion or distinction
which has the intent/purpose or effect of nullifying, impairing or denying the enjoyment of
rights by women.”
The definition helps to identify the weaknesses of formal or so called neutral laws and policies.
A law or policy may not have the intention of denying a woman the enjoyment of rights but if it
has the effect of doing so then it constitutes discrimination. Furthermore, CEDAW recognises
that despite legal rights being granted to women, discrimination persists, and women’s access
to legal rights are curtailed by denial of women’s rights to economic and social development.
The uniqueness of CEDAW rests on core principles which:
o

Demand that power relations between women and men at all levels, from family, to
community, market and state;

o

Discard the distinction between the private and the public spheres, by recognising
violations of women in the private sphere, as violations of women’s human rights;
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o

(c)

Recognise the negative impact of social, customary and cultural practices which are
based on the perceived inferiority or superiority of either sex or on stereotyped roles
for women and men.

Principle of State obligation

When a country becomes a State party to CEDAW, it voluntarily accepts a range of legally
binding obligations to eliminate discrimination against women and bring about equality between
women and men. By doing this, the country agrees that it will abide by norms and standards
collectively agreed upon by the States parties and that it is offering itself to a scrutiny by the
CEDAW committee on the basis of these norms and standards.
Basic principles of State obligation include:
o

An obligation of means through the law, or the formal guarantee of the provision of
rights.

o

An obligation of results, or ensuring the practical realisation of rights.

By accepting the Convention, States commit themselves to undertake a series of measures
to end discrimination against women in all forms, including:
o

To take all appropriate measures, including legislation and temporary special measures,
so that women can enjoy all their human rights and fundamental freedoms.

o

To incorporate the principle of equality of men and women in their legal system, abolish
all discriminatory laws and adopt appropriate ones prohibiting discrimination against
women; embody the principles of equality and non-discrimination in their constitutions
and laws; to pursue the realization of these principles in practice by taking appropriate
measures against persons, organizations and enterprises that discriminate against
women; and to protect women from discrimination both through legal proscriptions,
including sanctions, and competent national tribunals and other public institutions

o

To establish public institutions to ensure the effective protection of women against
discrimination;

o

To eliminate direct and indirect discrimination;

o

To implement the concepts of both formal equality and substantive or de facto equality;

o

To modify and eliminate social and cultural patterns based on prejudice, customary
and traditional practices, sex-role stereotypes and the alleged inferiority or superiority
of either of the sexes.
NOTE:
It is essential to have clarity on these principles if we are to use the Convention as a
tool to promote the advancement of women. These principles provide the framework
for formulating strategies to advance the human rights of women and will give meaning
to the articles of the convention.
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2.

THE OBJECTIVE OF THE CONVENTION
The overall object and purpose of the Convention is to eliminate all forms of discrimination
against women with a view to achieving women’s legal (de jure) and factual (de facto )
equality with men in the enjoyment of their human rights and fundamental freedoms. Therefore,
States are under a legal obligation to respect, protect, promote and fulfil this right to nondiscrimination for women and to ensure the development and advancement of women in
order to improve their position to one of de jure as well as de facto equality with men.
The obligation to respect requires that States parties refrain from making laws, policies,
regulations, programmes, administrative procedures and institutional structures that directly
or indirectly result in the denial of the equal enjoyment by women of their civil, political,
economic, social and cultural rights. The obligation to protect requires that States parties protect
women against discrimination by private actors and take steps directly aimed at eliminating
customary and all other practices that prejudice and perpetuate the notion of inferiority or
superiority of either of the sexes, and of stereotyped roles for men and women.
The obligation to fulfil requires that States parties take a wide variety of steps to ensure that
women and men enjoy equal rights de jure and de facto, including, where appropriate, the
adoption of temporary special measures in line with article 4 (1) of the Convention and General
Recommendation No. 25 . This entails obligations of means or conduct and also obligations
of results. States parties should consider that they have to fulfil their legal obligations to all
women through designing public policies, programmes and institutional frameworks that are
aimed at fulfilling the specific needs of women leading to the full development of their potential
on an equal basis with men.

3.

THE OPTIONAL PROTOCOL TO CEDAW
(a) The Optional Protocol to the CEDAW Convention is a human rights treaty
that complements the CEDAW Convention.
The Optional Protocol:
o

Constitutes a separate treaty and must be independently ratified or acceded to by
governments that are already CEDAW Convention States parties;

o

Creates access to justice for women at the international level. It allows women who
have been denied access to their rights as enshrined in the CEDAW Convention at the
national level to have their claims reviewed by a committee of independent experts that
monitors compliance with the Convention;

o

Does not create new substantive rights. It creates procedures for addressing and
redressing violations of rights established in the CEDAW Convention. These procedures
are:

Ø

A Communications Procedure through which the CEDAW Committee can review
complaints to decide if rights guaranteed by the CEDAW Convention have been
violated and identify remedies for victims;
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Ø

An Inquiry Procedure through which the CEDAW Committee can launch an inquiry into
grave or systematic violations on its own initiative.

Both the communications and inquiry procedures allow the CEDAW Committee to issue its
views and recommendations for addressing women’s human rights violations in particular
contexts/situations as means to further promote the implementation of the CEDAW Convention
at the national level. However, it is important to note that from the moment the CEDAW
Committee receives a communication or initiates an inquiry, it works within a set of rigid Rules
of Procedure.
It is also important to understand that the Communications Procedure and Inquiry Procedure
are not mutually exclusive. Nothing prevents the submission of an individual communication
based on the same circumstances that have triggered an inquiry.
Only States parties to the CEDAW Convention can become States parties to the Optional
Protocol to CEDAW. A State has to ratify or accede to this Optional Protocol in order to become
bound by it. It is an optional undertaking. States parties to the CEDAW Convention are not
obliged to ratify or accede to the Optional Protocol.

4.

GENERAL COMMENTS / RECOMMENDATIONS TO THE CONVENTION
General Comments, formerly known as General Recommendations (GR), are authoritative
statements on the meaning of the provisions in the CEDAW Convention with respect to the
rights of women and the obligations of the State and on what kind of information should be
included in State Party reports. These are produced by the CEDAW Committee, as mandated
by Article 21 of CEDAW.
The Committee also makes recommendations on any issue affecting women to which it
believes the State parties should devote more attention. Each general comment must always
be read with the substantive article on which it is based and with the remainder of the relevant
articles related to it.

5.

THE REPORTING PROCESS
The reporting process constitutes a mechanism for accountability at the international
level. The Convention obliges States parties to submit a report on the legislative, judicial,
administrative or other measures that they have adopted to implement the Convention within
a year after its entry into force and then at least every four years thereafter or whenever
the CEDAW Committee so requests. These reports, which may indicate factors and
difficulties in implementation, are forwarded to the CEDAW Committee for its consideration.
The Committee has adopted guidelines to help states prepare these reports. According
to these guidelines, the initial report is intended to be a detailed and comprehensive
description of the position of women in that country at the time of submission. It is
meant to provide a benchmark against which subsequent progress can be measured.
Second and subsequent national reports are intended to update the previous report,
detailing significant developments that have occurred over the last four years, noting
key trends, and identifying obstacles to the full achievement of the Convention.
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The State, through its report has to show what measures it has taken to identify and eliminate
discrimination against women and bring about equality between women and men, what
obstacles exist and how it will overcome them in the short-term and in the long-term. The
State has to show good intention and be held answerable to the UN to give effect to the
commitments it has undertaken internationally. Reports are considered by the Committee in
the presence of a representative of the reporting country, who may make a supplementary
presentation. Individual members are free to ask for clarification or elaboration of any issue
related to the report, the presentation, or to CEDAW’s goals.
Following consideration of each State Party report, the CEDAW Committee formulates
concluding comments which outline factors and difficulties affecting the implementation of the
Convention for that State party, positive aspect, principal subjects of concern and suggestions
and recommendations to enhance implementation of the Convention.
Fig. 1: The following flow chart provides a visual illustration of the reporting process: -

3

3

http://www.wunrn.com/news/2007/11_07/11_26_07/112607_cedaw_files/image001.gif
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5.1

SOUTH AFRICA’S REPORTS
5.1.1. South Africa’s initial country report was presented to the CEDAW
Committee in 1998.
Part one of the report covered the following areas:
o

General Political Structure

o

Structure of government

o

Legal System

o

Land and People

o

Geography and climate of the country

o

Ethnic and demographic characteristics

o

Population mid-1995

o

Immigration and emigration

o

Economy

o

Income Distribution

o

Household Composition

o

Unemployment rates

o

Social Indicators

o

Population by Age Group
Part two covered the substantive articles of CEDAW and how the country had complied
with the Convention as of 1998.

5.1.1.1. Some of the highlights of the report
o		

SA’s constitution which was written in non-sexist and accessible language and had
been widely disseminated in 11 languages and in Braille. The constitution guaranteed
equality between men and women and prohibited discrimination on the basis of, inter
alia, sex, pregnancy and marital status.

o		

Gender equality and provisions for affirmative action had also been constitutionally
entrenched.

o		

The establishment of the Office on the Empowerment of Women within the President’s
office. The office was mandated to translate government objectives of gender equality
into meaningful government programmes. Furthermore, this office was charged with
facilitating the transformation and providing services that will improve the quality of life
and gender relations. A draft policy on women’s empowerment and gender equality
had been adopted.
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o		

The establishment of the Commission for Gender Equality.

o		

Continuing deep entrenchment of patriarchy and customary, cultural and religious
practices which contributed to widespread discrimination against women in South
Africa.

o		

Increasing violence against women and children, including domestic violence, sexual
violence and sexual harassment. Mention was made of several policy initiatives in that
area.

o		

The fact that only 6 per cent of African women 20 years and older had graduated
from tertiary education, while 20 per cent of African women had not had any formal
education.

o		

High unemployment among women than men. That women were most often selfemployed, with little job security and lower incomes than those in the formal wage
employment sector. That, government had consequently passed a number of bills/
legislation designed to ameliorate the situation.

o		

Government’s adoption of temporary special measures in order to accelerate the
equality between women and men in the public sector. A 1995 white paper on the
transformation of the public service had set a target of 30 per cent for women among
new recruits to middle and senior management within the public service.

o		

The development of a position paper on the transformation of the judiciary.

o		

South African women at that time comprised 40 per cent of the staff of foreign missions.

o		

The prevalence of human immunodeficiency virus/acquired immunodeficiency
syndrome (HIV/AIDS), which was highest among heterosexual African women aged
20 to 24, particularly those who were poor and otherwise marginalized, and that health
care was available to pregnant women and children under age six at State clinics and
hospitals.

o		

Government’s firm commitment to bringing its legislation in line with the Convention as
well as to fully implementing the Convention and the Beijing Platform for Action
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5.1.1.2. Concluding Remarks of the CEDAW Committee made on South Africa’s
Initial Country Report of 1998
Table 2: Examples of Comments and Recommendations of the CEDAW Committee
CONCERNS

RECOMMENDATIONS

1

The absence of a definition of gender
discrimination in the constitution.

The adoption of a definition of discrimination in the
constitution and other legislation which reflects the definition
contained in article 1 of the Convention on the Elimination of
All Forms of Discrimination against Women. The definition
should be one which can be easily applied by courts in
cases of discrimination on the basis of sex.

2

In spite of the legal measures put in
place, de facto implementations of
such laws and policies have yet to be
achieved in many areas.

The adoption of legislation as well as ensure its effective
implementation in order that women’s de jure and de facto
equality will be guaranteed.

3

The continuing recognition of customary
and religious laws and their adverse
effects on the inheritance and land rights
of women and women’s rights in family
relations.

A uniform family code in conformity with the Convention is
prepared in which unequal inheritance rights, land rights and
polygamy are addressed, with the aim of abolishing them.

4

The national machinery and the
Commission on Gender Equality do
not have sufficient financial and human
resources.

Ensure that the national machinery as well as the Commission
on Gender Equality is provided with adequate resources for
entrenching gender equality firmly at this formative stage
of the country’s development as a democratic, multiracial
society.

5

The high level of violence against
women, including the high incidence of
rape, particularly of young girls. Noted
that, given the persistent overall high
levels of crime and violence in the
country, there is a danger that efforts
to address violence against women,
although identified as a priority area in
the National Crime Prevention Strategy,
may become submerged in the larger
struggle against violence in society.

Efforts to prevent and combat violence against women
continue to receive the public, to deal with stereotypical
attitudes that are amongst the root causes of violence
against women and to emphasize the unacceptability of
such violence.

5.1.2. Combined second, third and fourth periodic report of South Africa (2008); Presented
to the CEDAW Committee in 2011
South Africa’s second report focused on what was regarded as best practice measures to
affirm the rights of women in critical areas and to advance the women’s agenda. These
included:
o

The recognition of a core principle contained in the National Gender Policy Framework
on Women’s Empowerment and Gender Equality that customary and cultural practices
are subject to the right to equality.
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o

The “Head of Department’s 8 Principle Action Plan for Promoting Women’s Empowerment
and Gender Equality within the Public Service Workplace”.

o

The development of a Local Government Gender Policy Framework.

o

A strong and robust gender-sensitive civil society network that is active in the fields of
research, policy research, advocacy and service provision.

o

The Recognition of Customary Marriages Act, 1998 (Act 120 of 1998) which provides
an opportunity for women married under customary law to call on their constitutional
rights should they wish to do so.

o

The integrated poverty reduction and job creation programme through the EPWP which
aims to create additional work opportunities for a minimum of one million people; at
least 40%women, 30% youth and 2% people with disabilities, in South Africa between
2004 and 2009.

o

Changes to the Basic Conditions of Employment Act, 1997 (Act 75 of 1997) which
included pregnancy and parental rights and the extension of basic employment rights
to vulnerable groups such as domestic workers and part-time workers.

o

The provision of a social security net through a social grants programme including
equal entitlement to social benefits such as grants for elderly persons, people with
disabilities, and care-givers.

o

Advancing women’s empowerment through the mainstreaming of gender in the
implementation of the Land Reform (Labour Tenants) Act, 1996 (Act 3 of 1996);
Housing Act, 1997 (Act 107 of 1997); Water Services Act, 1997 (Act 108 of 1997); the
Land Bank Amendment Act, 1998 (Act 21 of 1998); and the Integrated Sustainable
Development Programme.

o

The impact of the free basic services programme on improving the socio-economic
conditions of women and the quality of life especially in rural areas.

o

The achievement of universal education for children and gender parity in education.

o

Partnerships between civil society and media organizations for media advocacy and
programmes about gender-based violence, HIV and AIDS and other related issues
that lead to improved government responses and to shifts in social norms within
communities across the country.

The report highlighted the following as some of the challenges that needed to be
addressed:
o

Increase the labour force participation rates of women, especially Black women and
youth in the 15-34 year age group; decrease the unemployment and underemployment
rates of women;

o

Increase opportunities to women in the labour force to be employed in larger numbers
in higher levels of work and not be marginalized in the lowest job categories; eliminate
wage disparities between men and women and actively promote equal pay for work of
equal value;
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o

Increased hiring of women with disabilities.

o

Promote the participation of women in both the first and second economies and reduce
and eradicate poverty, in particular gendered poverty; and promote access to funding
and credit for women entrepreneurs and women SMMEs.

o

Develop a more clearly defined institutional framework necessary to coordinate and
drive the vision of gender equality;

o

Increase the accountability of Director Generals and Senior Managers in the Public
Service for the increased recruitment of women into management positions to meet the
goal of gender parity; and promote a more enabling environment for the empowerment
of women in the Public Service.

o

Improve and strengthen compliance as well as effective monitoring and evaluation of
empowerment of women in both the public and private sectors;

o

Promote gender parity in the private sector – particularly in senior management
positions and on Boards.

o

Increase women’s access to adequate and efficient health services, especially youthfriendly health services;

o

Improve service delivery to women in rural areas and ensure that there is a strong
“know your rights campaign” (and awareness of responsibilities), directly targeted at
vulnerable and marginalised women in rural areas;

o

Ensuring that all who are entitled to receive social grants are registered and receive the
grants, especially the rural poor, elderly and disabled women.

o

Significantly reduce levels of crime and violence against women and children including
the following:

Ø		 Increase the profile and level of engagement of politicians and leaders in the fight to
end violence against women;
Ø		 Increase the profile and level of engagement of faith-based groups and traditional
leaders in addressing patriarchal and discriminatory attitudes; and engagement in all
campaigns to address gender equality and violence against women.
Ø		 Ensure multi-sectoral campaigns have sufficient government and sustainable resources
to target and alleviate the high levels of violence against women and the girl child;
Ø		 Address gender-based stereotyping and prejudice and harmful traditional practices
through increased educational campaigns;
Ø		 Address violence in schools and increase efforts at creating safe schools for all learners
and in particular for the girl child regarding sexual harassment and abuse;
Ø		 Ensure that services for victims of sexual assault are increased and equitable across all
provinces in relation to health, the criminal justice system and access to complementary
services from civil society; while increasing training and resources.
Ø		 Address priorities identified by the 365 Day National Action Plan to End Gender
Violence
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The report identified the following cross-cutting issues and stated that they needed to be
prioritised:
Ø

Improving the socio-economic conditions of women particularly in relation to poverty,
unemployment and their congregation in the second and informal economy;

Ø

Decreasing violence against women while addressing attitudes and practices that
perpetuate this evil,

Ø

Vigilance and action to address constitutional and human rights violations against
women and the girl child through multi-sectoral (government, civil society, private
sector, donors and other stakeholders) alliances and on-going campaigns with clear
targets, impact assessment and allocated sustainable resources.

Ø

Removing barriers in the public and private spheres in fighting prejudice, bias, and
discriminatory practices

5.1.2.1.

Examples of concluding comments of the CEDAW Committee on South
Africa’s Country report in 2011
Table 3: Concluding Comments 2011
PARLIAMENT
The Convention is binding on all branches of Government, and it invites the State party to
encourage Parliament, in line with its procedures, where appropriate, to take the necessary
steps with regard to the implementation of these concluding observations and the Government’s
next reporting process under the Convention.

1

CONCERNS
2

RECOMMENDATIONS
Visibility of the Convention and its Optional Protocol
The general lack of awareness
of the Convention and its
Optional Protocol in the State
party, in particular among
the judiciary and other law
enforcement
officials.
It
is further concerned that
women themselves are not
aware of their rights under
the Convention, or of the
complaints procedure under
the Optional Protocol, and thus
lack the necessary information
to claim their rights

a) Take the necessary steps to ensure the adequate
dissemination of the Convention, the Optional Protocol
and the Committee’s general recommendations among
all stakeholders, including Government ministries,
parliamentarians, the judiciary, law enforcement
officers, and religious and community leaders, so as to
create awareness of women’s human rights; and
b) Take all appropriate measures to enhance
women’s awareness of their rights and the means
to enforce them, including through providing women
with information on the Convention and the Optional
Protocol.
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3

Incorporation of the Convention
Neither the Constitution nor
other relevant legislation of
the State party embodies the
principle of substantive equality between women and men,
or prohibits direct and indirect
discrimination against women
in accordance with article 1 of
the Convention.

4

Government should expedite the consultations on the
Green Paper towards a Gender Equality Bill in order to
submit it as soon as possible for adoption to the Parliament, and achieve de jure equality for women and
compliance with the State party’s international treaty
obligations. It also urges the State party to fully incorporate into the Gender Equality Bill the principle of
equality between women and men in accordance with
article 2(a) of the Convention, as well as to prohibit
discrimination on the basis of sex, in line with article 1
and other relevant provisions of the Convention.

Access to Justice
Certain provisions of the Traditional Courts Bill, currently
under discussion, which may
jeopardize women’s access
to justice and equality of treatment before the law, including
by using a vague wording that
enables the continuing representation of women by male
family members
(art. 9.3 (b).

a) Strengthen its judicial system to ensure that women
have effective access to justice and to facilitate women’s access to justice by, for example, providing free
legal aid to women without sufficient means;
b) Discuss with the legislators reviewing the Traditional
Courts Bill the importance of harmonizing the provisions of the bill with the State party’s constitutional
principles relating to non-discrimination and equality
between women and men, as well as with its obligations under the Convention, and make the necessary
amendments before its adoption; and
c) Provide systematic training to judges, lawyers, labour inspectors, NGOs and employers on the application of legislation prohibiting discrimination, in light of
its obligations under the Convention and its Optional
Protocol.

5

National machinery
The weak institutional capacity of the Women’s Ministry, including inadequate human, financial and technical resources. Such inadequacies could
prevent it from effectively discharging its functions of promoting specific programmes
for the advancement of women, effectively coordinating efforts among the different institutions of the National Gender
Machinery, at various levels,
and ensuring comprehensive
gender mainstreaming in all
areas of government policy

Expeditiously strengthen its National Gender Machinery, in particular the Ministry for Women, Children and
People with Disabilities, in order to ensure a strong
institutional mechanism for the promotion of gender
equality. In particular, the Committee urges the State
party to provide the national machinery with adequate
human, financial and technical resources to coordinate
the implementation of the Convention, and work effectively towards promoting gender equality. It calls on
the State party to strengthen the linkages between the
national, regional and local levels in relation to gender-equality activities, including through the provision
of training in gender sensitization and gender mainstreaming by the South African Management Institute
and/or the Local Government Leadership Academy.
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Stereotypes and harmful practices

6

The persistence of patriarchal
attitudes and deep-rooted stereotypes concerning women’s
roles and responsibilities that
discriminate against women
and perpetuate their subordination within the family and
society.
Notes that such discriminatory attitudes and stereotypes
constitute serious obstacles
to women’s enjoyment of their
human rights and the fulfilment of the rights enshrined in
the Convention.
The inadequate implementation of effective and comprehensive measures to modify
or eliminate stereotypes and
negative traditional values and
practices in South Africa. The
Committee also expresses
serious concern about the
persistence of entrenched
harmful cultural norms and
practices, including ukuthwala
(forced marriages of women
and girls to older men through
abduction), polygamy and the
killing of “witches”.

a) Accelerate the implementation without delay of a
comprehensive strategy, including review and formulation of legislation and establishment of goals and
timetables, to modify or eliminate harmful practices
and stereotypes that discriminate against women, in
conformity with articles 2(f) and 5(a) of the Convention.
Such measures should include efforts to raise awareness of this subject, targeting women and men at all
levels of society, including traditional leaders, in collaboration with civil society;
b) More vigorously address harmful practices, such as
ukuthwala, polygamy, the killing of “witches”, and the
practice of female genital mutilation (FGM) among certain populations;
c) Use innovative and effective measures to strengthen
understanding of the equality of women and men, and
work with the media to enhance a positive, non-stereotypical and non-discriminatory portrayal of women;
d) Undertake an assessment of the impact of these
measures in order to identify shortcomings, and to improve them accordingly; and,
e) Report, in its next periodic report, on any developments regarding consultations on legislation to prohibit
ukuthwala, which is being conducted by the South African Law Reform Commission.

The continuing stereotypical portrayal of women in the
media, which encourages discrimination and undermines
the equality of women and
men.

5.1.2.2.

A SUMMARY OF SOUTH AFRICA’S REPORTING HISTORY 4
REPORT

4

DUE

RECEIVED

EXAMINED

Initial

14-Jan-97

05-Feb-98
CEDAW/C/ZAF/1

24-Jun-98

Second
periodic

14-Jan-01

02-Jul-09
CEDAW/C/ZAF/2-4

21-Jan-11

Third periodic

14-Jan-05

02-Jul-09
CEDAW/C/ZAF/2-4

21-Jan-11

Fourth
periodic

14-Jan-09

02-Jul-09
CEDAW/C/ZAF/2-4

21-Jan-11

http://www.bayefsky.com/html/southafrica_t3_cedaw.php
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The second, third and fourth periodic reports were submitted together as one document.
Fifth periodic

28-Feb-15

In its concluding observations adopted in February 2011, the Committee on the Elimination
of Discrimination Against Women requested that further information be submitted within
two years, and invited the State party to submit its next periodic report in February 2015.

5.1.2.3.

The work done by the CGE

The CGE prepared a CEDAW Report on South Africa’s Implementation of CEDAW and shared
it with Parliament in 2010.
The main objective of the CGE report was to provide additional information to the CEDAW
Committee to enable the Committee to have a better informed understanding of how South
Africa is implementing its obligations in terms of the Convention.
The specific objectives of the CGE report were:
Ø
Ø
Ø

To provide additional information indicating the implementation of the recommendations
of the CEDAW Committee at the last reporting session (1998).
To assess the South African government’s compliance with and implementation of
CEDAW.
To highlight some of the shortcomings of the SA government Report this was presented
before the CEDAW Committee in January 2011.

The CGE report employed a critical approach of investigating the challenges faced by the
country in achieving gender equality and eliminating all forms discrimination against women,
to establish whether these problems are occasioned by inadequate policy or legislation, or the
strategic approach and implementation thereof.
The report focused on the shortcomings of the South African Government report of 2008,
and took into consideration CEDAW concluding remarks and recommendations made on
South Africa’s previous reports. Furthermore, the CGE report focused on critical areas not
highlighted or expanded upon in the SA Country Report by systematically covering all the
articles to identify the outstanding issues in accordance with the set reporting guidelines.
Examples of issues observed while analysing the South African Country Report of 2008
included the following:
Ø

South Africa’s Country Report far exceeded the prescribed page limitation of 70 pages
as required for periodic reports set by the Reporting Guidelines of 2003. This was
largely occasioned by a lot of unnecessary repetition, and the inclusion of superfluous
information. For example, South Africa’s Periodic Report made reference to
Constitutional provisions of Act 108 of 1996, and in particular, the founding provisions
and Section 9, despite the fact that the initial country report also made reference to
similar provisions. It was therefore not necessary to reiterate those provisions unless
there were new developments or amendments after 1998 which were enacted or
adopted.
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Ø

The SA Country Report failed to address the concerns and recommendations raised by
the Committee in its previous concluding comments in the very beginning of its report;

Ø

The Report neglected to include statistical data disaggregated by sex as well as by
ethnicity, age, and by urban and rural areas, to make it easier to assess progress made
over time;

Ø

Furthermore, most of the General Recommendations (GR) of the Convention were not
factored into the Report, more importantly GR 21 on equality in marriage and family
relations; GR 23 on women in political and public life; GR 24 on women and health;
and lastly GR 25 on temporary special measures. These General Recommendations
are critical in understanding, clarifying and interpreting the articles attached to them;

Ø

The Report failed to address the 12 areas of concern expressed in the Beijing Platform
of Action pertaining to its implementation and action taken;

Ø

The Report mentions numerous laws and policies as an area of achievement, yet no
monitoring and evaluation (M&E) function is presented to enable an assessment of the
effectiveness of these laws and policies in practise, and whether they have benefited
women;

Ø

The Report neglected to include a list of women’s NGOs and civil society organisations
which have benefited from funding through the National Development Agency and
National Lottery, and the percentage of women benefiting from such funding as
opposed to men.

Ø

The Report failed to identify the progress made in terms of implementing the areas of
concern raised by the Committee in its concluding comments.
The CGE report culminated in an engagement with the CEDAW Committee at the
Pre-Session that was held in New York, during the first week of August in 2010. This
was possible because the CGE is classified by the UN as a National Human Rights
Institution (NHRI) in terms of the Paris Principles, with a specific mandate to deal with
gender equality and women’s rights issues. In addition, the CGE organised a “Mock
Trial” session, aimed at giving the new Minister for the Department of Women Children
and People with Disabilities and her delegation a constructive dialogue with CEDAW
Committee experts. The Mock Trial served as a mechanism to help the government
delegation to prepare for their engagement with the CEDAW Committee during the 48th
session in 2011. The purpose was to enhance cohesiveness of the performance of the
delegation during the CEDAW Geneva reporting process.
The CGE is classified by the UN as a National Human Rights Institution (NHRI) in
terms of the Paris Principles, with a specific mandate to deal with gender equality
and women’s rights issues. While in New York for the Pre-Session Hearing, the CGE
delegation secured funding through UN Women to host a CEDAW “Mock Trial” session
as a dress rehearsal of sorts, aimed at giving the new Minister for the Department
of Women Children and People with Disabilities and her delegation, a constructive
dialogue with the CEDAW Committee experts. The Mock Trial served as a mechanism
to help the Department fulfil their obligations under the CEDAW Convention. The
purpose was to enhance cohesiveness of the performance of the delegation during the
CEDAW Geneva reporting process which took place in January 2011.
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Picture Caption: The Minister for Women, Children and Persons with Disabilities, together with
two members of the UN CEDAW Committee, representatives from the Portfolio Committee on
Women, Children and Persons with Disabilities, the Commission for Gender Equality, UNIFEM
(now UN Women) and the Centre for Human Rights, University of Pretoria.
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PART TWO
THE APPLICATION OF ARTICLE 1-5 OF CEDAW
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CEDAW ARTICLES
ARTICLES

SUBJECT

1.

Definition of Discrimination against Women

2.

Obligation to Eliminate Discrimination

3.

Legislative and Policy on the Development and
Advancement of Women

4.

Affirmative Action

5.

Sex Roles and Stereotyping

6.

Suppression of Sexual Exploitation of Women

7.

Political and Public Life

8.

International Representation and Participation

9.

Nationality

10.

Education

11.

Employment

12.

Health

13.

Social and Economic Benefits

14.

Special help for Rural Women

15.

Equality before the Law in Civil Matters

16.

Equality in Marriage and Law

GR 19

Violence Against Women
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THE APPLICATION OF ARTICLES 1-5 OF THE CONVENTION
Part 2 of the report explains the manner in which the CEDAW Committee interprets the
application of articles 1-5 of the Convention. It is important to explain this because the format
of Part 3 of this report is based on that approach.

Information in part 3 of this report was compiled from government departments and other
institutions either through desktop research or responses to questionnaires which were sent
to these institutions. When engaging with government departments and other stakeholders,
the CGE’s objective was to establish measures taken by these institutions to empower women
and to eliminate discrimination against women so as to achieve women’s empowerment and
gender equality. The approach adopted was that of finding out about the legislative framework,
policies and guidelines, programmes and any other measures.
The information below clarifies the content that informs the format of part 3 of this report.
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Article 1

For the purposes of the present Convention, the term “discrimination against women” shall mean
“any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of
impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field.”

Article 2

Ø
Ø
Ø
Ø
Ø
Ø

States Parties condemn discrimination against women in all its forms, agree to pursue by all appropriate
means and without delay a policy of eliminating discrimination against women and, to this end, undertake:
To embody the principle of the equality of men and women in their national constitutions or other
appropriate legislation if not yet incorporated therein and to ensure, through law and other appropriate
means, the practical realization of this principle;
To adopt appropriate legislative and other measures, including sanctions where appropriate, prohibiting
all discrimination against women;
To establish legal protection of the rights of women on an equal basis with men and to ensure through
competent national tribunals and other public institutions the effective protection of women against any
act of discrimination;
To refrain from engaging in any act or practice of discrimination against women and to ensure that public
authorities and institutions shall act in conformity with this obligation;
To take all appropriate measures to eliminate discrimination against women by any person, organization
or enterprise;
To take all appropriate measures, including legislation, to modify or abolish existing laws, regulations,
customs and practices which constitute discrimination against women;
To repeal all national penal provisions which constitute discrimination against women.

Article 3

States Parties shall take in all fields, in particular in the political, social, economic and cultural fields, all
appropriate measures, including legislation, to ensure the full development and advancement of women,
for the purpose of guaranteeing them the exercise and enjoyment of human rights and fundamental
freedoms on a basis of equality with men.

Article 4

Adoption by States Parties of temporary special measures aimed at accelerating de facto equality between
men and women shall not be considered discrimination as defined in the present Convention, but shall
in no way entail as a consequence the maintenance of unequal or separate standards; these measures
shall be discontinued when the objectives of equality of opportunity and treatment have been achieved.
Adoption by States Parties of special measures, including those measures contained in the present
Convention, aimed at protecting maternity shall not be considered discriminatory.

Article 5

States Parties shall take all appropriate measures:
To modify the social and cultural patterns of conduct of men and women, with a view to achieving the
elimination of prejudices and customary and all other practices which are based on the idea of the
inferiority or the superiority of either of the sexes or on stereotyped roles for men and women;
To ensure that family education includes a proper understanding of maternity as a social function and the
recognition of the common responsibility of men and women in the upbringing and development of their
children, it being understood that the interest of the children is the primordial consideration in all cases.

Articles 1-5 of CEDAW form the general interpretative framework for all of the Convention’s
substantive articles. This means, when implementing articles 6-16, one has to apply articles
1-5.
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For example, when implementing Article 10 on Education, the application of articles 1-5 will entail:
1. Identifying if there are discriminatory practices (art. 1)
2. Developing laws and policies to deal with the discrimination (art. 2.)
3. Ensuring that there are measures / systems in place to support the advancement of women (art. 3)
4. If necessary adopting temporary special measures aimed at accelerating de facto equality between
men and women.
5. Putting measures in place to address /modify the social and cultural and customary practices
which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped
roles for men and women.

THE CEDAW COMMITTEE’S INTERPRETATION5
The definition in article 1 of CEDAW points out that any distinction, exclusion or restriction
which has the purpose or effect of denying women the exercise of human rights and freedoms
is discrimination even where discrimination was not intended. According to the CEDAW
Committee, this would mean that an identical or neutral treatment of women and men might
constitute discrimination against women if such treatment resulted in or had the effect of
women being denied the exercise of a right because there was no recognition of the preexisting gender-based disadvantage and inequality that women face
General Recommendation 28, on Article 2 of CEDAW
1. Under article 2, States parties should consider that they have to fulfil their legal obligations to
all women through designing public policies, programmes and institutional frameworks that
are aimed at fulfilling the specific needs of women leading to the full development of their
potential on an equal basis with men.
They must address all aspects of their legal obligations under the Convention to respect,
protect and fulfil women’s right to non-discrimination and to the enjoyment of equality.
a) The obligation to respect requires that States parties refrain from making laws, policies,
regulations, programmes, administrative procedures and institutional structures that directly or
indirectly result in the denial of the equal enjoyment by women of their civil, political, economic,
social and cultural rights.
b) The obligation to protect requires that States parties protect women against discrimination
by private actors and take steps directly aimed at eliminating customary and all other practices
that prejudice and perpetuate the notion of inferiority or superiority of either of the sexes, and
of stereotyped roles for men and women.
c) The obligation to fulfil requires that States parties take a wide variety of steps to ensure that
women and men enjoy equal rights de jure and de facto, including, where appropriate, the
adoption of temporary special measures in line with article 4.
5

General Recommendation 28 on Core obligations of State under Art 2 (Forty Seventh Session of the Committee, 2010)

Commission for Gender Equality
CEDAW REPORT 2014

50

2. States parties:
o Have an obligation not to cause discrimination against women through acts or omissions;
as discrimination can occur through such failure
o Must ensure that there is neither direct, nor indirect discrimination against women.

Direct discrimination: - constitutes different treatment explicitly based on grounds of sex and
gender differences.
Indirect discrimination: - occurs when a law, policy, programme or practice appears to be neutral
as it relates to men and women, but has a discriminatory effect in practice on women, because preexisting inequalities are not addressed by the apparently neutral measure.
Indirect discrimination can exacerbate existing inequalities owing to a failure to recognize structural
and historical patterns of discrimination and unequal power relationships between women and men.

o

Have an obligation to ensure that women are protected against discrimination committed
by public authorities, the judiciary, organizations, enterprises or private individuals, in the
public and private spheres. This protection shall be provided by competent tribunals and
other public institutions and enforced by sanctions and remedies, where appropriate.

o		 Ensure that all government bodies and organs are fully aware of the principles of
equality and non-discrimination on the basis of sex and gender and that adequate
training and awareness programmes are set up and carried out in this respect.
o

Have a due diligence obligation to prevent, investigate, prosecute and punish acts of
gender based violence.

o		 Are obliged to promote the equal rights of girls since girls are within the larger community
of women and are more vulnerable to discrimination in such areas as access to basic
education, trafficking, maltreatment, exploitation and violence.
o		 Are called upon to use exclusively the concepts of equality of women and men or
gender equality and not to use the concept of gender equity in implementing their
obligations under the Convention.
o		 Must ensure that courts are bound to apply the principle of equality as embodied in
the Convention and to interpret the law, to the maximum extent possible, in line with
the obligations of States parties under the Convention and also ensuring that reports
of court decisions applying the provisions of the Convention on the equality and nondiscrimination principles are widely distributed;
o		 Are obliged to pursue a policy of eliminating discrimination against women. This means
that the State must immediately take concrete steps to formulate and implement
policies that are targeted as clearly as possible towards the goal of fully eliminating
all forms of discrimination against women and achieving women’s substantive equality
with men.
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Such policies:
o		 must also include other appropriate measures, such as comprehensive action plans
and mechanisms for monitoring and implementing them, which provide a framework
for the practical realization of the principle of formal and substantive equality of women
and men.
o		 must ensure that women, as individuals and groups, have access to information
about their rights and are able to effectively promote and claim those rights. The State
must also ensure that women are able to participate actively in the development,
implementation and monitoring of the policy. Resources must be devoted to ensuring
that human rights and women’s non-governmental organizations are well-informed,
adequately consulted and generally able to play an active role in the initial and
subsequent development of the policy.
o		 must be action- and results-oriented in that it should establish indicators, benchmarks
and timelines, ensure adequate resourcing for all relevant actors and otherwise enable
those actors to play their part in achieving the agreed benchmarks and goals. The
policy must be linked to mainstream governmental budgetary processes in order to
ensure that all aspects of the policy are adequately funded.
o		must provide for mechanisms that collect relevant sex-disaggregated data, enable
effective monitoring, facilitate continuing evaluation and allow for the revision or
supplementation of existing measures and the identification of any new measures that
may be appropriate.
3. States must also:
o		 Establish codes of conduct for public officials to ensure respect for the principles of
equality and non-discrimination;
o		 Undertake specific education and training programmes about the principles and
provisions of the Convention directed to all government agencies, public officials, and
in particular the legal profession and the judiciary;
o		 Enlist all media in public education programmes about the equality of women and men,
o		 Develop and establishing valid indicators of the status of and progress in the realization
of human rights of women, and establish and maintain databases disaggregated by
sex and related to the specific provisions of the Convention.

General Recommendation 25, on article 4 of CEDAW
This General Recommendation stipulates that:
A joint reading of articles 1 to 5 and 24, which form the general interpretative framework
for all of the Convention’s substantive articles, indicates that three obligations are central to
States parties’ efforts to eliminate discrimination against women. These obligations should be
implemented in an integrated fashion and extend beyond a purely formal legal obligation of
equal treatment of women with men.
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1

1. Firstly, States parties’ obligation is to ensure that there is no direct or indirect discrimination
against women in their laws and that women are protected against discrimination — committed
by public authorities, the judiciary, organizations, enterprises or private individuals — in the
public as well as the private spheres by competent tribunals as well as sanctions and other
remedies.
Indirect discrimination against women may occur when laws, policies and programmes are
based on seemingly gender-neutral criteria which in their actual effect have a detrimental impact
on women. Gender-neutral laws, policies and programmes unintentionally may perpetuate the
consequences of past discrimination. They may be inadvertently modeled on male lifestyles
and thus fail to take into account aspects of women’s life experiences which may differ from
those of men. These differences may exist because of stereotypical expectations, attitudes
and behavior directed towards women based on the biological differences between women
and men. They may also exist because of the generally existing subordination of women by
men.

2. Secondly, States parties’ obligation is to improve the de facto position of women through
concrete and effective policies and programmes.
3. Thirdly, States parties’ obligation is to address prevailing gender relations and the persistence
of gender-based stereotypes that affect women not only through individual acts by individuals
but also in law, and legal and societal structures and institutions.
In the Committee’s view, a purely formal legal or programmatic approach is not sufficient to
achieve women’s de facto equality with men, which the Committee interprets as substantive
equality. In addition, the Convention requires that women be given an equal start and that they
be empowered by an enabling environment to achieve equality of results. It is not enough
to guarantee women treatment that is identical to that of men. Rather, biological as well as
socially and culturally constructed differences between women and men must be taken into
account. Under certain circumstances, non-identical treatment of women and men will be
required in order to address such differences. Pursuit of the goal of substantive equality also
calls for an effective strategy aimed at overcoming under representation of women and a
redistribution of resources and power between men and women.
The CEDAW Committee further states that the position of women will not be improved as
long as the underlying causes of discrimination against women, and of their inequality, are
not effectively addressed. The lives of women and men must be considered in a contextual
way, and measures adopted towards a real transformation of opportunities, institutions and
systems so that they are no longer grounded in historically determined male paradigms of
power and life patterns.
Women’s biologically determined permanent needs and experiences should be distinguished
from other needs that may be the result of past and present discrimination against women by
individual actors, the dominant gender ideology, or by manifestations of such discrimination
in social and cultural structures and institutions. As steps are being taken to eliminate
discrimination against women, women’s needs may change or disappear, or become the needs
of both women and men. Thus, continuous monitoring of laws, programmes and practices
directed at the achievement of women’s de facto or substantive equality is needed so as to
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avoid a perpetuation of non-identical treatment that may no longer be warranted.
Certain groups of women, in addition to suffering from discrimination directed against them
as women, may also suffer from multiple forms of discrimination based on additional grounds
such as race, ethnic or religious identity, disability, age, class, caste or other factors. Such
discrimination may affect these groups of women primarily, or to a different degree or in
different ways than men. States parties may need to take specific temporary special measures
to eliminate such multiple forms of discrimination against women and its compounded negative
impact on them.
Article 4 of the Convention contains provisions on temporary special measures to support
the achievement of equality. The purpose of article 4, paragraph 1, is to accelerate the
improvement of the position of women to achieve their de facto or substantive equality with
men, and to effect the structural, social and cultural changes necessary to correct past and
current forms and effects of discrimination against women, as well as to provide them with
compensation. These measures are of a temporary nature. On the other hand, article 4,
paragraph 2, provides for non-identical treatment of women and men due to their biological
differences. These measures are of a permanent nature.

The CEDAW Committee recommends that States parties should:
•

Clearly distinguish between temporary special measures aimed at accelerating the
achievement of a concrete goal of women’s de facto or substantive equality, and other general
social policies adopted and implemented in order to improve the situation of women and the
girl child.

•

Analyse the context of women’s situation in all spheres of life, as well as in the specific,
targeted area, when applying temporary special measures to accelerate achievement
of women’s de facto or substantive equality. They should evaluate the potential impact of
temporary special measures with regard to a particular goal within their national context and
adopt those temporary special measures which they consider to be the most appropriate in
order to accelerate the achievement of de facto or substantive equality for women.

•

Explain the reasons for choosing one type of measure over another. The justification for
applying such measures should include a description of the actual life situation of women,
including the conditions and influences which shape their lives and opportunities — or that
of a specific group of women, suffering from multiple forms of discrimination — and whose
position the State party intends to improve in an accelerated manner with the application of
such temporary special measures. At the same time, the relationship between such measures
and general measures and efforts to improve the position of women should be clarified.

•

Provide adequate explanations with regard to any failure to adopt temporary special measures.
Such failures may not be justified simply by averring powerlessness, or by explaining
inaction through predominant market or political forces, such as those inherent in the private
sector, private organizations, or political parties. States parties are reminded that article 2
of the Convention, which needs to be read in conjunction with all other articles, imposes
accountability on the State party for action by these actors.
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PART THREE
South Africa’s Compliance with the Convention
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Mid-year population estimates for South Africa by population group and sex,
2013 ( STATS SA 2013)
For 2013, Statistics South Africa (Stats SA) estimates the mid-year population as 52, 98
million.

•
•
•
•
•
•
•
•
•
•
•
•

Approximately fifty-one per cent (approximately 27, 16 million) of the population is female.
Gauteng comprises the largest share of the South African population. Approximately 12, 7 million
people (24,0%) live in this province.
KwaZulu-Natal is the province with the second largest population, with 10,5 million people
(19,7%) living in this province.
With a population of approximately 1,16 million people (2,2%), Northern Cape remains the
province with the smallest share of the South African population.
About 29, 2% of the population is aged younger than 15 years and approximately 7, 8% (4, 15
million) is 60 years or older.
Of those younger than 15 years, approximately 22% (3, 42 million) live in KwaZulu-Natal and 19,
5% (3, 01 million) live in Gauteng.
Migration is an important demographic process in shaping the age structure and distribution of
the provincial population. For the period 2006–2011 it is estimated that approximately 264 449
people will migrate from the Eastern Cape;
Limpopo is estimated to experience a net out-migration of nearly 227 919 people.
During the same period, Gauteng and Western Cape are estimated to experience a net inflow of
migrants of approximately 1 046 641 and 307 411 respectively.
Life expectancy at birth for 2013 is estimated at 57, 7 years for males and 61, 4 years for females.
The infant mortality rate for 2013 is estimated at 41, 7 per 1 000 live births.
The estimated overall HIV prevalence rate is approximately 10%. The total number of people
living with HIV is estimated at approximately 5, 26 million in 2013. For adults aged 15–49 years,
an estimated 15, 9% of the population is HIV positive.
Mid-year population estimates for South Africa by population group and sex, 2013

SOURCE : Mid-year population estimates 2013- STATISTICS SA
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Table 4: The table hereunder shows South Africa’s interaction with the CEDAW
processes of the UN

Date of Signature

29 January 1993

Date of Ratification ( without reservations )

15 December 1995

Submission of Its First Report

22 June – 10 July
1998

( covering the period between 1994 and 1997 )

CEDAW 19th
session
Ratification of the Optional Protocol to CEDAW

18 October 2005

Submission of its Second Report

2001

SA Government Failed to submit its report
Submission of its Third Report

2005

SA Government Failed to submit its report
South Africa submitted a report covering the period 1998
to 2008.
The presentation of the report before the CEDAW
Committee
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THE EXECUTIVE SUMMARY
The Convention establishes an agenda of action for putting an end to sex-based discrimination.
It guarantees women the equal recognition, enjoyment and exercise of all human rights and
fundamental freedoms in the political, economic, social, cultural, civil, and domestic or any
other field, irrespective of their marital status, and on a basis of equality with men.
Ratifying the Convention puts the obligation on the State Party to take measures to eliminate
prejudices and customs based on the idea of the inferiority or the superiority of one sex or
on stereotyped role for men and women as the State is required to enshrine gender equality
into its domestic legislation, repeal all discriminatory provisions in the laws, and enact new
provisions to guard against discrimination against women.
South Africa signed CEDAW on the 29 January 1993 and ratified it without reservations on
the 15 December 1995. The country then ratified the Optional Protocol to CEDAW, without
reservation, in March 2005.
Section 9 of the Constitution6 (the equality clause) provides as follows:
1. Everyone is equal before the law and has the right to equal protection and benefit of the law.
2. Equality includes the full and equal enjoyment of all rights and freedoms. To promote the
achievement of equality, legislative and other measures designed to protect or advance
persons or categories of persons, disadvantaged by unfair discrimination may be taken.
3. The state may not unfairly discriminate directly or indirectly against anyone on one or more
grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.
4.

No person may unfairly discriminate directly or indirectly against anyone on one or more
grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit
unfair discrimination.
*

5. Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is
established that the discrimination is fair”.
The importance of total emancipation of women including political freedom was emphasised
by the late Honourable Dr Nelson Mandela in his May 1994 address wherein he espoused
that : “Freedom cannot be achieved unless the women have been emancipated from all forms of oppression.
All of us take this on board that the objectives of the Reconstruction and Development Programme
will not have been realized unless we see in visible practical terms that the conditions of women in our
country has radically changed for the better, and that they have been empowered to intervene in all
aspects of life as equals with any other member of society.”

This report provides an insight into how South Africa implements the provisions of the Convention.
The Commission for Gender Equality engaged with several government departments and
other relevant institution, by means of a questionnaire, followed by telephonic communication
where necessary, to establish how these institutions implemented specific aspects of the
Convention.
6

The Constitution of South Africa Act No 108 of 1996
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The approach adopted by the CGE was that of getting information on the legislative framework,
policies and programmes and other mechanisms put in place by these institutions, in line with
the provisions of the Convention. The CGE applied the CEDAW Committee’s interpretation of
article 2 of CEDAW (in General Recommendation 28 of CEDAW) in analysing information that
was received from the different institutions.
Information received from different institutions show that the legislative framework and policies
adopted are to a great extent in line with the international frameworks for the promotion and
protection of the rights of women. However, the greatest challenge is in the implementation of
such laws and policies.
There is progress in terms of good efforts to protect women’s rights and promote gender
equality in South Africa. This covers a long list of achievements, including the recent adoption
of the Prevention and Combating of Trafficking in Persons Act No 7 of 2013, the Protection
from Harassment Act No. 17 of 2011, which provides a definition of sexual harassment, the
Policy and procedures on the management of Sexual Harassment in the Public Service, and
many other achievements.

There are also issues of concerns regarding the implementation of the
Convention. These include:
1. South Africa’s reporting record on CEDAW. Every State party, upon ratifying or
acceding to the Convention, undertakes to submit, within a year of the Convention’s
entry into force for that State, an initial report and thereafter periodic reports at least
every four years. Since 1995, only two country reports have been presented to the
CEDAW Committee. The first report was presented to the Committee in June 1998,
and the second (which was a combined second, third and fourth report), in January
2011. The country’s record of reporting on time to the CEDAW Committee has not
been very impressive.
The CGE is concerned about the inconsistency in the pattern of reporting and would
like to encourage the State to comply with the commitment to report timeously.
2. Compliance with concluding comments of the CEDAW committee.
One of the recommendations of the CEDAW Committee, (during the 48th session of
the CEDAW Committee) is that the State should within two years after receiving the
concluding comments of the CEDAW Committee, write to the Committee on the steps
undertaken to implement some of the recommendations contained in the concluding
comments of 2011. (See Annexure “1”) Furthermore, the Committee has requested
that the country should disseminate the concluding observations, including at the local
community level, in order to make the population, government officials, politicians,
parliamentarians, women’s and human rights organizations, and the media aware of
the steps that have been taken to ensure the de jure and de facto equality of women,
as well as the steps that still need to be taken in that regard. The country was also
requested to organize a series of meetings to discuss progress achieved in the
implementation of these observations other recommendations.
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The CGE is concerned that the State failed to comply with the 2011
recommendations within the two year timeframe that was given by the CEDAW
Committee. The CEDAW Committee had to send a reminder in August of 2013.
(See Annexure 3)
The CGE would like to encourage the State to comply with the implementation of
recommendations of the CEDAW Committee on time and respond to the Committee
as requested.
3. Sex disaggregated data: It has been a challenge to get sex disaggregated data from
government departments. On interpreting Article 2 of CEDAW, the Committee in General
Recommendation 28 states that government policies should provide for mechanisms
that collect relevant sex-disaggregated data so as to enable effective monitoring, facilitate
continuing evaluation and allow for the revision or supplementation of existing measures and
the identification of any new measures that may be appropriate for the advancement of women.
Failure to disaggregate such data by sex results in ineffective monitoring, and makes it difficult
to design, implement and evaluate programmes that would effectively improve the status of
women.
4. Gender neutral policies: A lot of government policies were found to be “gender
neutral”.
The danger of such policies is that they might constitute discrimination against women. The
Definition of discrimination against women in Article 1 of CEDAW points out that any distinction,
exclusion or restriction which has the purpose or effect of denying women the exercise of
human rights and freedoms is discrimination even where discrimination was not intended.
This would mean that an identical or neutral treatment of women and men might constitute
discrimination against women if such treatment resulted in or had the effect of women being
denied the exercise of a right because there was no recognition of the pre-existing genderbased disadvantage and inequality that women face.
5. Lack of specific supporting mechanisms to promote the advancement of women (Art 3.)
It has been a challenge to find policies that specifically responds to the practical gender
needs of women. For example, flexi-time is not supported and mechanisms such as child
care facilities are not provided. While the DPSA in its response to the CGE, has indicated
that there are Guidelines on Child Care Facilities to assist departments to establish child care
facilities in the workplace that would benefit employees with young children and women who
are breastfeeding, there has not been evidence from the departments contacted by the CGE
to show that such mechanisms exist.
6. The absence of provisions in domestic legislation, for remunerated maternity leave:
There is a need for the protection of maternity leave through ensuring that there is legislation
that provides that maternity leave be with remuneration. This particular issue has been
highlighted by the CEDAW Committee as well.
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7. Violence Against Women:
Issues of concern include:
•

Lack of statistics on gender based violence. The fact that Gender based violence is
not classified as a crime is problematic as it denies the country the opportunity to get well
documented statistics so as to comprehensively plan interventions based on proper statistics.

•

A domestic Violence Act that does not have a comprehensive implementation plan and
budget. This makes the implementation of the Act difficult. Monitoring is done peace-meal,
while the responsibility of evaluation is left to institutions that might be interested.

•

Lack of a well-co-ordinated multi sectoral approach to addressing gender based
violence.
A comprehensive multi-sectoral approach covers:

-

Comprehensive response mechanisms
Prevention initiatives;
Protection and support mechanisms ;
Transparent decision-making, participatory planning;
Capacity development needs and strategies across sectors;
Resource management;
Data collection mechanisms;
Monitoring and evaluation plans and mechanisms as well as consistent monitoring
and measuring of safety and accountability.
A multi-sectoral approach will require that a coordinated community and government response be
developed. Such a response involves different sectors such as:

-

health,
police, & protection services
judicial and legal services,
social services including shelters
Effective intervention in domestic assault situations occurs when each agency in
the criminal justice system clarifies and coordinates their policies, procedures and
protocols in order to meet the three major goals of intervention which are:

-

to provide for the safety of the victim;
to hold the offender accountable, creating a specific deterrent to his repeated use of
violence; and
to change the climate in the community, creating a general deterrence to the use of
violence as an acceptable practice in the home.
Coordinated and collaborative responses to violence against women result in better outcomes
for victims and perpetrators, enhanced processes in and between agencies involved in
addressing such violence, improved service delivery and provision; and reduces violence
against women.
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•

The CEDAW Committee has expressed serious concern about a provision in the Children’s
Act of 2005, according to which virginity testing of girls above 16 years old is allowed if the
girl has given her consent. The Committee is further concerned that the practice of virginity
testing of girls as young as 3 years old is increasing in the South Africa without respecting the
physical and mental integrity of girls, and exposing them to increased risks of sexual violence.
The Committee has recommended that the State should take the necessary actions to
amend the Children’s Act with the aim of prohibiting virginity tests for girl children, irrespective
of their age, and to design and implement effective education campaigns to combat traditional
and family pressures on girls and women in favour of this practice.
The CGE would like to re-iterate the recommendations made by the CEDAW Committee to the
State during the 48th session and encourage government to implement them.
The CGE is looking forward to the next country report being presented to the CEDAW
Committee in 2015 as requested by the Committee. (See the box below)

Recommendation by the CEDAW Committee ( 48th session -2011) regardingPreparation of next report
49. The Committee requests the State party to ensure the wide participation of all ministries
and public bodies in the preparation of its next report, as well as to consult a variety of
women’s and human rights organizations during that phase.
50. The Committee requests the State party to respond to the concerns expressed in the
present concluding observations in its next periodic report to be submitted further to article
18 of the Convention. The Committee invites the State party to submit its fifth periodic
report in February 2015.
51. The Committee invites the State party to follow the Harmonized guidelines on reporting
under the international human rights treaties, including guidelines on a core document
and treaty-specific documents (HRI/MC/2006/3 and Corr.1), approved at the fifth intercommittee meeting of the human rights treaty bodies, in June 2006. The treaty-specific
reporting guidelines adopted by the Committee at its fortieth session in January 2008
must be applied in conjunction with the harmonized reporting guidelines on the common
core document. Together, they constitute the harmonized guidelines on reporting under
the Convention on the Elimination of All Forms of Discrimination against Women. The
treaty-specific document should be limited to 40 pages, while the updated common core
document should not exceed 80 pages.
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ARTICLE 6: SUPPRESSION AND EXPLOITATION
OF WOMEN
State parties shall take all appropriate measures, including legislation, to
suppress all forms of trafficking in women and exploitation of sex work of
women.
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6.

INTRODUCTION
6.1. Facts about Human Trafficking
o		 Approximately 80% of persons trafficked are women and girls, of whom 50% are
minors. The vast majority of those trafficked under 18 years of age are girls.
o		 People are trafficked for many purposes – sexual exploitation, begging, underpaid and
exploited forced labour in the agriculture, manufacturing and construction industries,
domestic service and organ harvesting.
o		 Transnational organized criminal syndicates and networks are responsible for the bulk
of human trafficking, which is linked to a range of other trafficking – drugs, firearms
and consumables – and other criminal activities - money laundering, smuggling and
political bribery and corruption.
o		 Trafficking in humans is a lucrative business.
o		 Trafficking operations range from tightly structured and controlled hierarchical groups
involved in transnational trafficking of various commodities, to formations of ‘core’
groups, with a loose network of ‘associates’ seeking maximum profit opportunities,
specializing in human trafficking.
o		 Weak state structures, resulting from the upheaval of transitional economies contribute
to an environment favouring predatory criminal organizations. Parallel structures that
substitute for state security dominate such economies and flourish through fear and
intimidation.
o		 The widespread reach of these networks and perceptions of their ability to retaliate
against ‘victims’ and their families reinforce their clandestine nature, difficulty of
investigation and lack of evidence.
o		 Armed conflicts destroy livelihoods, damage national economies and cause mass
population movements. Through heightened insecurity, wars increase the vulnerability
of women and children, promote dramatic survival strategies such as prostitution and
often involve the abduction of women and children into armed groups/factions.
o		 Increased poverty for survivors, particularly widows and female headed-households, is
an endemic feature of armed conflicts.
o		 Migration as a response to armed conflict and insecurity results in large refugee
populations, exposing the most vulnerable to an array of dangers - sexual violence,
recruitment into armed forces and trafficking.
o		 Stringent entry requirements have increased the regulation of population movements.
When would-be migrants fail to meet these requirements, they may resort to illegal
means, giving rise to people smuggling and trafficking.
o		 The increase in demand for cheap labour continues to attract people flows from
poorer to more prosperous locations. As a result, with populations moving in search
of employment, with the attendant opportunities for exploitation, there is often overlap
between trafficking source, transit and destination sites.
o		 The globalization of the commercial sex industry has greatly expanded and become
integrated with other aspects of modernization. The demand factors dominating
commercial sex work require a constant supply of women and children. The commercial
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sex industry is often inextricably linked with tourism, both domestic and foreign, and
some countries are specifically promoted for “sex tourism”.
o		 Widespread gender discrimination that denies women their rights, as well as attitudes
that consider women and girls inferior and weak and thence objectify them, and tolerate
violence against women supports the existence of trafficking practices that deliver
women and girls into appalling living and working conditions.
o		 Destitute families, unable to support their children, are vulnerable to persuasion to hire
out or sell them, girls being most vulnerable to commercial exploitation.

In spite of international conventions, there remains indifference and a lack of domestic
commitments to protect those most at risk through legislation, awareness and information,
and training of the authorities responsible to provide protection.
Source: Human Trafficking in South Africa: Root Causes and Recommendations No 14.5 (E)
Policy Paper, Poverty Series n° 14.5

6.1.1. Trafficking in Women and Girls
According to the UNESCO’s policy paper7, women and girls are more susceptible to fall into
trafficking because of the following factors:

7

o

women’s perceived suitability for work in labour-intensive production and
the growing informal sector which is characterized by low wages, casual
employment, hazardous work conditions and the absence of collective
bargaining mechanisms;

o

the increasing demand for foreign workers for domestic and care-giving roles,
and lack of adequate regulatory frameworks to support this;

o

the growth of the sex and entertainment industry, while women in prostitution
are criminalized and discriminated against;

o

the low risk-high profit nature of trafficking encouraged by a lack of will on the
part of enforcement agencies to prosecute traffickers (which includes owners/
managers of institutions into which persons are trafficked);

o

the ease in controlling and manipulating vulnerable women;

o

lack of access to legal redress or remedies, for victims of traffickers; and
devaluation of women and children’s human right

o

lack of legitimate and fulfilling employment opportunities particularly in rural
communities;

o

Traditional community attitudes and practices, which tolerate violence against
women.

: Human Trafficking in South Africa: Root Causes and Recommendations No 14.5 (E) Policy Paper, Poverty Series n° 14.5
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Furthermore, the effects of HIV /AIDS have compounded the links between poverty, violence,
and trafficking, as, women and girls trafficked for prostitution is among the most vulnerable
groups exposed to HIV infection.
6.1.2. The Palermo Protocol to Prevent, Suppress and Punish Trafficking in Persons8,
especially Women and Children
Article 3 of the Palermo Protocol, defines human trafficking as follows:
” the recruitment, transportation, transfer, harbouring, or receipt of persons, by means of the
threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the
abuse of power or a position of vulnerability or of the giving or receiving of payment or benefits
to achieve the consent of a person having control over another person, for the purpose of
exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of
others or other forms of sexual exploitation, forced labour or services, slavery or practices
similar to slavery, servitude or the removal of organs”

Fig.2 Elements of the Palermo Protocol’s definition of Trafficking

Source: Trafficking in Persons: An Analysis of Afghanistan, IOM Kabul, 2004

Protocol to prevent, suppress and punish trafficking in persons, e specially women and children, supplementing the United Nations
Convention against transnational organized crime.(2000)

8
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6.1.2.1. Key Features of the Protocol:9
o

Defines trafficking as a crime against humanity, marked by the intent to deceive and
exploit;

o

Expands the range of actions considered part of the trafficking process – recruitment,
transportation, transfer, harbouring, and receipt of persons in end-institutions;

o

Addresses a wide range of means used, from blatant force to subtle inducements that
capitalize on vulnerability, to achieve ‘consent’;

o

Makes consent to the intended exploitation irrelevant, where any of the means
outlined in the definition are used;

o

Acknowledges men are also trafficked, though it emphasizes trafficking in women and
children; Article 2)

o

Recognizes a range of purposes of trafficking, in addition to sexual exploitation;

o

Contains rights-based and protective social, economic, political and legal measures
to prevent trafficking, protect, assist, return and reintegrate trafficked persons,
and to penalize trafficking and related conduct; (Articles 6, 7, 8, and 9)

o

Calls for international cooperation to prevent and combat trafficking. (Articles 9)

CEDAW recognises that violence against women (VAW) “inhibits women’s ability to
enjoy rights and freedoms on the basis of equality with men”10.
In recognising that violence against women is an obstacle to the achievement of
equality, development and peace, various forms of violence are perpetrated and/
or condoned by the state and that there is routine failure by states to protect and
promote the fundamental human rights and freedoms of women11, governments at the
Fourth World Conference on Women in Beijing committed to three significant strategic
objectives:
Ø

To take integrated measures to prevent and eliminate violence against women;

Ø

To study the causes and consequences of violence against women and the effectiveness
of preventative measures; and

Ø

To eliminate trafficking in women and assist victims of violence due to prostitution and
trafficking.
The aforementioned strategic objectives were also accompanied by a set of actions which
were to be taken by the respective signatory states so as to comply with the commitments
made under the BPFA.

Ibid.
Convention on the Elimination of All Forms of Discrimination against Women adopted 18 December 1979 available at <http://
www2.ohchr.org/english/law/cedaw.htm>
11
Criminal Injustice: Violence against Women “Shadow Report on Beijing + 15” March 2010 Prepared by People Opposing Women
Abuse (POWA) with the AIDS Legal Network (ALN) on behalf of the One in Nine Campaign and the Coalition for African Lesbians
(CAL).
9

10
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6.1.3. Background to South Africa’s response to Trafficking in Persons
South Africa provides a market for the services of trafficked persons from regional and extraregional locations. Armed conflict and associated dislocation, political and economic upheaval,
food insecurity, lack of education and employment opportunities and the blight of the AIDS epidemic
make South Africa a magnet that attracts migration from across the continent..
Organized crime syndicates, local traffickers and refugee populations exploit this vulnerable
population for the sex industry, agricultural and industrial labour and organ harvesting. South Africa
is also a transit and source country for the international market in the trafficking of humans. As a
transportation hub, South Africa offers direct flights and shipping to Europe and Asia. The scale of
growth of the traffic in human beings from Africa to Europe and the Middle East suggests that South
Africans, as with many other African nationalities, are already feeding this transnational business.
There is also evidence of internal trafficking”
An extract from Human Trafficking in South Africa: Root Causes and Recommendations1
No 14.5 (E) Policy Paper, Poverty Series n° 14.5 (E)

In response to this growing criminal activity which has been labelled aptly as ‘modern day
slavery’, South Africa has signed and ratified the United Nations Convention Against Transnational Organized Crime and the Protocol to Prevent, Suppress and Punish Trafficking in
Persons, as well as the Palermo Protocol’, which came into operation on 29 September 2003
and 25 December 2003 respectively.
Law enforcement agencies and research institutions have revealed that South Africa is one
of the desired countries in the southern part of Africa to engage in both cross-border and
domestic trafficking. As a result organized trafficking syndicates regard South Africa as an
ideal destination to recruit, groom, transport and ultimately exploit women and girls for financial
gain.
These trafficked victims experience harsh and inhumane treatment and living conditions
through forced prostitution, cheap domestic labour, surrogacy, forced pregnancy as well as
black market organ harvesting. Most of the trafficked victims are housed in brothels or small
apartments and have their passports and identity documents removed from their person, and
through debt bondage are physically forced, threatened or drugged to perform sexual acts
with multiple ‘clients’ on a daily basis without any consideration for their health, safety or lives.
Many young girls are tricked, manipulated or sold by their own family members, friends or
partners due to issues of poverty, the promise of better employment prospects and better
education. Trafficking in persons is a serious business and as traffickers are rarely held
accountable for their actions, there are relatively few risks attached12. It is still a challenge to
deal with cases of Human Trafficking in the country as there is no single piece of comprehensive
legislation to convict traffickers who exploit women and girl-children. The SALRC identified
poverty and lack of economic opportunities, war and political instability as some of the main
push factors of trafficking in persons.
The International Organisation for Migration (IOM) in a 2003 report on trafficking for purposes
of sexual exploitation in South and Southern Africa estimated that at least 1000 women were
trafficked into South Africa. A policy paper on Human Trafficking in South Africa, research by
United Nations Educational, Scientific and Cultural Organisation (UNESCO) in 2007 found
12

http://www.parliament.gov.za/live/index.php
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that while trafficking in persons for sexual exploitation and forced labour constitutes the vast
majority of incidents, there is an increase in the trafficking of human body parts or organ
harvesting. A study conducted and published by Molo Songololo13 on Trafficking of Children
for purposes of Sexual Exploitation (2008) stated that in the year 2000 approximately 30 000
children were trafficked for prostitution.
A concern was raised by Human Rights Activists in South Africa during the Federation
Internationale de Football Association (FIFA) World Cup 2010 event between June and July
2010 in light of the potential increase in trafficking especially for sexual exploitation since no
comprehensive legal framework existed to address human trafficking. The FIFA World Cup
Soccer event was an area of concern, especially in light of the fact that South Africa is widely
regarded internationally as a country of transit and recruitment of trafficking victims to the rest
of Southern Africa parts of Europe and Asia.
The Table below indicates actual numbers of complaints received by Service Providers within
South Africa i.e. Civil Society Organisations (CSOs), South African Police Services (SAPS)
and other stakeholders during the 2010 FIFA world cup.
Table 5: Victims of Trafficking, Countries of Origin reported by Service Providers
COUNTRY OF ORIGIN

NUMBER OF CLIENTS

% ROUND UP

South Africa

50

32

Zimbabwe

25

16

Mozambique

11

7

Swaziland

8

5

Zambia

6

4

Lesotho

4

3

Malawi

4

3

Namibia

2

1

Other SADC

14

9

Africa

17

11

Thailand

10

6

China

3

2

‘East Block’

3

2

Pakistan

1

1

158

100

TOTAL

13

An NGO based in the Western Cape Province of South Africa who specializes in Child Rights
Commission for Gender Equality
CEDAW REPORT 2014

69

6.1.3.1. South Africa’s Legislative Framework used for Statutory Offences
Related to Trafficking in Persons
(i)

The Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007

(ii)

Children’s Act 38 of 2005: Chapter 18 (sections 281-291) 2007 Amendment

(iii)

Films and Publications Board (FPB) 65 of 1996

(iv)

Human Tissues Act 65 of 1983

(v)

The Corruption Act 94 of 1992

(vi)

Prevention of Organised Crime Act 121 of 1998

(vii)

Infringement of Immigration Act 13 of 1996

(viii)

Refugee Act 130 of 1998

(ix)

Extradition Act 67 of 1962

(x)

The Constitution of the Republic of South Africa Act 108 of 1996

(xi)

Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000

(xii)

Sexual Offences and Related Matters Amendment Act 32 of 2007

All along, due to the absence of comprehensive Trafficking legislation, South African
Common Law, which is listed above, has been utilized in the prosecution of trafficking cases.
The Criminal Law (Sexual Offences and Related Matters) and the Children’s Act contain
transitional provisions relating to trafficking in persons. The Sexual Offences Act criminalises
the act of trafficking for sexual exploitation only, while the Children’s Act addresses more
comprehensively the trafficking of children.
6.1.3.2. Common Law Offences Related to Trafficking in Persons include:
(i)

Kidnapping

(ii)

Common Assault

(iii)

Trafficking in person for forced and child labour

(iv)

Assault with intention to do grievous bodily harm

(v)

Extortion

(vi)

Slavery

(vii)

Attempted Murder

(viii)

Murder

(ix)

Rape and Sexual assault
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In 2000 South Africa signed and ratified the Protocol to Prevent, Suppress and Punish
Trafficking in women and children. In so doing the RSA committed itself to criminalising the
act of trafficking and developing legislation to combat it.
A study conducted by the Human Science Research Council (HSRC)14 listed a few key
recommendations:

o		

The need for comprehensive stand-alone law on trafficking in persons;

o		

Trafficking information management system;

o		

More extensive and accelerated skills training for different stakeholders and front-line
personnel, particularly those affected government employees who are tasked with
rolling out essential services;

o		

Accelerated media and information campaigns that reach rural and urban communities,
ports of entry, and transit sites;

o		

Initiatives to reduce vulnerability among those most at risk, with poverty and
unemployment contributing to the push factor of victims falling prey to trafficking;

o		

Continued and more in-depth research, particularly of a longitudinal nature, to monitor
the effects of interventions;

6.1.3.3. The Process leading to the adoption of the Trafficking Legislation
The South African Law Reform Commission (SALRC) embarked on research which led to the
drafting of a Trafficking in Persons Bill. The Bill entailed preventing and combating Trafficking
in Persons.
South Africa has adopted the basic elements of trafficking as they appear in the Palermo
Protocol, which comprises of the following:
i) The recruitment, transportation, transfer, harbouring or receipt of persons;

1) ii) By means of the threat or use of force or other forms of coercion, of abduction, of
fraud, of deception, of the abuse of power or of a position of vulnerability or of the
giving or receiving of payments or benefits to achieve the consent of a person having
control over another person;
2)
iii) For the purpose of exploitation.

The Task Team also developed Terms of Reference and a Process Flow Chart in this regard.
Upon promulgating legislation specifically aimed at addressing incidence of Trafficking in
Persons in South Africa, the legislation would provide for the following:

14

Ø

Assist under-trained prosecutors to have a single codified piece of legislation to
refer to in handling these cases.

Ø

Provision for, funding of counter-trafficking interventions, programmes so as to
facilitate a multi-sectoral approach in combating this form of GBV.

NPA/HSRC, 2010, Tsireledzani: Understanding the Dimensions of Human Trafficking in Southern Africa.
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Ø

Assist in clarifying criminal responsibility in cases where parents or guardians
sell children in their care for the purposes of marriage or prostitution. The
guardians, the broker of the transaction, and the recipient should under law
all be held liable, and the legal arguments around this might, at present, be
complex.

Ø

Assist in distinguishing this crime from traditional practices, such as the paying
of lobola.

South Africa managed to raise awareness by organizing activities coordinated by the National
Prosecution Authority (NPA). In the absence of specific legislation on Human Trafficking a
number of initiatives were launched, these include:
Ø

Red Card Campaign;

Ø

“Tsireledzani” which in Venda translates into “Let’s protect each other”;

Ø

365 Days National Action Plan on No Violence against Women.

The Sexual Offences and Community Affairs (SOCA) Unit, has a specific mandate to deal
with the prevention and reduction of sexual offences through effective prosecutions.
A Trafficking in Persons seminar held in South Africa on 5 December 2003, with the
following objectives:
Ø

Audit the strategies being implemented against human trafficking, where they existed;

Ø

Identify the stakeholders involved in the arena;

Ø

Initiate a discussion of the gaps and the mechanisms to be employed in closing those
gaps;

Ø

Assess the impact of the absence of data and how this information could reliably be
obtained;

Ø

What the various role-players had been able to do thus far within the limited and
almost non-existent policy and legal framework;

Ø

An examination of the pros and cons of fast tracking interim legislation, while a more
comprehensive investigation was being undertaken by the South African Law Reform
Commission (SALRC);

Ø

Establishment of an inter-sectoral Task Team to commence a process of coordination
and refinement of activities towards the development of a multi-sectoral and
comprehensive strategy.

The outcome of the forum was the establishment of a 10-member Trafficking in Person
Inter-sectoral Task Team (“the Task Team”), which would be a Working Group defining and
implementing strategy, with the clear understanding that the broader Consultative Forum
under the chairmanship of the SOCA unit.
The departments and organisations outlined hereunder were elected to the Task Team:
Ø

Human Trafficking Desk, Organised Crime Unit – SAPS;
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Ø

Ports of Entry Policing – SAPS;

Ø

Legislative Directorate – Department of Justice & Constitutional Development;

Ø

International Affairs – Department of Home Affairs;

Ø

International Organisation for Migration;

Ø

Department of Social Development;

Ø

Department of Labour;

Ø

MoloSongololo;

Ø

United Nations Office on Drugs and Crime (UNODC).

3) The Task Team identified six pillars of a national strategy to effectively address
trafficking in persons, as an instance of organised crime:
Ø

Information;

Ø

Capacity-Building & Development;

Ø

Victim Assistance & Integration;

Ø

Policy & Legislation Development;

Ø

Liaison & Consultation;

Ø

Monitoring & Evaluation.

The War against Trafficking Alliance (WATA) led by Shared Hope International, a nongovernmental organisation based in the United States of America, collaborated with the Task
Team to convene the “Next Steps to Path-breaking Strategies in the Global Management &
Prosecution of Sex Trafficking in South Africa” Conference in Benoni, Gauteng from 22 to 24
June 2004. The 120 Conference participants from relevant government departments, civil
society and international bodies were provided with the opportunity to work through different
international cases of trafficking with South African and United States experts on the subject.
6.2.

INNITIATIVES TO ADDRESS TRAFFICKING IN PERSONS’ WORK DONE BY SAPS
The box below illustrates the process followed by SAPS when assisting a trafficked
victim.

According to SAPS, the Prevention and Combating of Trafficking in Persons Bill has placed certain
obligations upon officials to render the necessary assistance and protection to victims of trafficking.
Victims of domestic violence and trafficked victims are first removed from the crime scene after
identification and after being interviewed by police officials at victim friendly rooms located at police
stations. Victims in need of immediate medical attention are taken to a health care facility for treatment
or provided with temporary accommodation with the assistance of accredited organisations or shelters
within 24 hours, pending a police investigation and ultimately prosecution of perpetrators.
In situations where trafficked victims are foreign nationals, SAPS officials are obligated to notify the
victims Embassies and an Interpreter will be assigned for translation and interpretation during initial
interviews where victims are unable to communicate in the spoken and written language of the country
where the victim finds him or herself. An application is then made to outsource and procure the services
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of an accredited interpreter during the course of the investigation process. Police officials will accompany
the victim/s to the designated Medical Practitioner for any medical assistance or care. The Department
of Social Development has designated social workers who work closely with police to assist victims with
psychological counselling. In cases where the victim’s safety is threatened, or that of his / her family, the
police official investigating the case must assist with an application to be place the victim under witness
protection particularly when the victims testimony is required by the court.

As an initiative to raise awareness and provide information on Trafficking, SAPS has established
“Trafficking in Human Beings Desks” in all Provinces to deal with trafficking matters. Each desk is
capacitated with a full time coordinator with investigators focusing on Human Trafficking. Training
material has been developed in partnership with the NPA and IOM to continue with education whilst
waiting for the human trafficking legislation to be enacted.
Community awareness campaigns in all Provinces remain an ongoing activity and presentations are
made in schools as well as churches from time to time. The media, both print and visual, is utilised
as a vehicle to raise awareness in communities. Community Radio Stations in remote places like
Namaqualand is often used to educate communities. During the 16 days of activism pamphlets and
promotional material are distributed in and around malls, intersections and some Government buildings.
Training sessions are conducted at different border posts (Ports of entries) for SAPS members

4)

5)
6)

Following a consultative process, a Bill was drafted and presented to Parliament in March
2013. The Bill was gazetted on the 29th July 2013 and was then signed by President of the
Republic of South Africa on the same date and enacted into law. As a result, South Africa
presently has comprehensive legislation to prosecute and punish traffickers.

7) South Africa finally has the Prevention and Combating of Trafficking in Person’s
Act No. 7 of 2013.

6.3.

Concerns relating to the Exploitation and Prostitution of Women
Academics and human rights advocates in South Africa have championed a movement
towards decriminalising or legally regulating adult commercial sex work. There are views
that criminalising prostitution only locks women deeper into sex work and exacerbates the
abuse they endure at the hands of their ‘handlers’. Attempts to win constitutional protection
for sex workers to practice their profession are ongoing. The South African government’s
2008 CEDAW report notes the challenges that criminalisation of prostitution places on sex
workers but it does not mention how government is protecting them. There are also reports
that police abuse women sex workers, and request money or sexual favours in exchange for
non- conviction.
Institutions such as the Tshwaranang Legal Advocacy Centre, in their submission to the South
African Law Reform Commission, proposed that sex work be decriminalised as “it fuels crime
against sex workers, encourages police corruption, subverts the human rights values within
the police force and violates the basic human rights of sex workers”15.

15

PetaKrost Maunder. Decriminalise prostitution to prevent abuse by police-ICD, The Weekender, July, 18 , 2009, p.1
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6.4.

The CGE’s interaction with government departments.

Table 6: Information gathered by the CGE when interacting with government departments.
ISSUES RAISED
BY THE CGE

RESPONSES FROM THE GOVERNMENT DEPARTMENTS
Department of Justice & Constitutional Development

Interventions put
in place by the
state to suppress
all forms of
trafficking in
women and
exploitation of
sex workers

The Prevention and Combating of Trafficking in Persons Act was promulgated and signed into
law on the 29th July 2013.
The Human Trafficking Task Teams has been established by the NPA in Provinces to equip
prosecutors, investigators and support service providers in identify trafficking related cases
and to exercise specific combative interventions. These interventions are aimed at ensuring
that the personnel within the criminal justice are coordinating the prosecution of these cases
effectively. Rapid Response teams are also established as part of the combating strategies.
Specialized services are emerging including the Trafficking in Persons Desks established by
the SAPS, the internal Trafficking in Persons Task Team of prosecutors within the National
Prosecution Authority, the Victim Empowerment Coordinators who are also responsible for
implementing the Standard Operating Procedures relating to trafficking in persons related
cases within the Department of Social Development, the International Security Service within
the Department of Social Development which is responsible for repatriation of children who
have been trafficked to their countries of origin.
Various Departments are involved in specific interventions aimed at ensuring that Departments
are ready to implement the Trafficking In Persons legislation. Currently there are 13 shelters
which have been assessed towards accreditation as shelters for victims of trafficking. Additional
shelters will be assessed and accredited to increase the total number of shelters which can also
house victims of trafficking in persons to 36.

Public awareness
programs on
trafficking in
persons.

The Department conducts awareness programmes on trafficking in persons within its Regions.
During 2010-2011 a clear strategy for awareness raising was implemented in conjunction with
the National Prosecution Authority through the Red Card Campaign.
The Tshireledzane Campaign of the National Prosecution Authority aims at establishing a
comprehensive strategy including coordinated Public Education and Communication Campaign
on Trafficking in Persons. The project has however been halted as it was implemented through
donor funding.
The National Inter-sectoral Committee on Combating Trafficking in Persons was established
to ensure that the role player departments/institutions are ready for the implementation of
the Trafficking Act initiated several interventions aimed at raising awareness on trafficking in
persons.
The following initiatives were embarked upon since 2010:
A Guideline for Frontline Officers on the Management of Human Trafficking was developed in
2010 and printed for distribution within the JCPS departments/institutions in 2011.
A JCPS Process Map of Services for Victims of Trafficking in Persons was developed and a
size 0 poster created. This poster indicates the processes, responsibilities and steps that are
critical as the victim goes through the criminal justice system. This educates the victims or
public on what are the roles and responsibilities of the departments/institutions they come into
contact with, what processes and what expectations they should have from the system. This
system also identifies the linkage between the various role-players thus indicating clearly when
a process leaves one department/institution for the next institution.
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Type of support
provided to
victims of human
trafficking

The Department of Social Development is responsible for providing victims shelter and
psychosocial support. They also are responsible for referral of victims for rehabilitation from
Drug and or Alcohol Abuse where the victim was exposed to these as part of the coercive
measures.
The Department of Health is expected to provide medical assistance to all persons seeking
assistance including victims of trafficking related crimes.

Action Plan
for the
implementation of
the Act.

6.5.

The Department of Justice and Constitutional Development held a State of Readiness Reporting
Seminar and Strategic Planning Session from 12 – 14 June 2013. The Plan is still has been
compiled and will hopefully be adopted by the department soon. The copy of this plan will have
to be signed off by the Directors-General Forum of the JCPS.

COMMENTS
o

The Prevention and Combating of Trafficking in Persons Act No. 7 of 2013 came into
effect on the 29th July 2013.the adoption of this legislation is in compliance with Article
6 of this Convention. With the introduction of Act No. 7 of 2013, South Africa now has
a single comprehensive piece of legislation to address this form of modern day slavery
which in the past was prosecuted under various common law provisions.

o

The Department of Justice and Constitutional Development has indicated that they
are working on an action plan on the implementation of the Act and this should be
completed by the end of 2013.

6.6.

CHALLENGES

Efforts of decriminalising sex work
o

6.7.

The Commission for Gender Equality has released its position paper and its policy
brief in which they advocate for the decriminalization of sex work. A number of other
institutions have commended the CGE for this initiative. The challenge is to get political
will in addressing the matter.
RECOMMENDATIONS

o

South Africa should consider ratifying the Convention on the Rights of Migrant Workers
and their Families, to ensure that migrant workers are protected.

o

The country must develop interventions which will focus on :

o		 Supply and demand aspects of trafficking,
o		 Providing protection for victims of trafficking, and
o		 Targeting of criminals / perpetrators
The Department of Justice and Constitutional Development is encouraged to ensure that
the National Action Plan on the implementation of the Trafficking Act is finalised, costed and
implemented fully.
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ARTICLE 7: POLITICAL AND PUBLIC LIFE
State parties shall take all appropriate measures to eliminate discrimination against women in
the political and public life of the country and, in particular, shall ensure to women, on equal
terms with men.
a) To vote in all elections and public referenda and to be eligible for election to all publicly elected
bodies;
b) To participate in the formulation of government policy and the implementation thereof and to hold
public office and perform all public functions at all levels of government;
c) To participate in non-governmental organizations and associations concerned with the public and
political life of the country.

Ms. Patricia De Lille						

Ms. Winnie Madikizela - Mandela

Ms. Helen Zille							Dr. Mamphela Ramphele
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General Recommendation 23:
States parties should ensure that their constitutions and legislation comply with the principles of the
Convention, in particular with articles 7.
States parties are under an obligation to take all appropriate measures, including the enactment of
appropriate legislation that complies with their Constitution, to ensure that organizations such as political
parties and trade unions, which may not be subject directly to obligations under the Convention, do not
discriminate against women and respect the principles contained in articles 7.
States parties should identify and implement temporary special measures to ensure the equal
representation of women in all fields covered by articles 7.

Measures that should be identified, implemented and monitored for effectiveness
include, under article 7, paragraph (a), those designed to:
(a) Achieve a balance between women and men holding publicly elected positions;
(b) Ensure that women understand their right to vote, the importance of this right and how to exercise it;
(c) Ensure that barriers to equality are overcome, including those resulting from illiteracy, language,
poverty and impediments to women’s freedom of movement;
(d) Assist women experiencing such disadvantages to exercise their right to vote and to be elected.

Under article 7, paragraph (b), such measures include those designed to ensure:
(a) Equality of representation of women in the formulation of government policy;
(b) Women’s enjoyment in practice of the equal right to hold public office;
(c) Recruiting processes directed at women that are open and subject to appeal.
Under article 7, paragraph (c), such measures include those designed to:
(a) Ensure that effective legislation is enacted prohibiting discrimination against women;
(b) Encourage non-governmental organizations and public and political associations to adopt strategies
that encourage women’s representation and participation in their work.

When reporting under article 7, States parties should:
(a) Describe the legal provisions that give effect to the rights contained in article 7;
(b) Provide details of any restrictions to those rights, whether arising from legal provisions or from
traditional, religious or cultural practices;
(c) Describe the measures introduced and designed to overcome barriers to the exercise of those rights;
(d) Include statistical data, disaggregated by sex, showing the percentage of women relative to men
who enjoy those rights;
(e) Describe the types of policy formulation, including that associated with development programmes,
in which women participate and the level and extent of their participation;
(f) Under article 7, paragraph (c), describe the extent to which women participate in non-governmental
organizations in their countries, including in women’s organizations;
(g) Analyse the extent to which the State party ensures that those organizations are consulted and the
impact of their advice on all levels of government policy formulation and implementation;
(h) Provide information concerning, and analyse factors contributing to, the under-representation
of women as members and officials of political parties, trade unions, employers organizations and
professional associations.
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7. Introduction
The democratic and constitutional dispensation has enabled women to be elevated to central
political and public positions. The right to vote and in turn the right to equality are enshrined in
the South African Constitution Act16 , Section 19, on Political rights reads as follows:

1. Every citizen is free to make political choices, which includes the right:

a) to form a political party;
b) to participate in the activities of, or recruit members for, a political party; and
c) to campaign for a political party or cause.
2. Every citizen has the right to free, fair and regular elections for any legislative body
established in terms of the Constitution.
3. Every adult citizen has the right :
a) to vote in elections for any legislative body established in terms of the Constitution,
and to do so in secret; and
b) to stand for public office and, if elected, to hold office”.
The above right is filtered into various statutes which in turn call for gender equality within the
public and private arena.
7.1. Political Participation and / or Roles

The right to vote is a constitutional right 17afforded to all despite ones gender. This right is
further delineated in the Electoral Act No 73 of 1998 which states that every registered party
and candidate must facilitate the full participation of women in political activities and take all
reasonable steps to ensure that women are free to engage in political activities. The Electoral
Act has undergone criticism for not including specific quotas to be fulfilled18.Academic,
Professor Vincent emphasised the importance of quotas in the political system as: The Constitution of South Africa Act 108 of 1996
Ibid
18
CEDAW Report of 2008
16
17
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...quotas are a public demonstration of a society’s commitment to equality, they place
women in positions of power and this makes other women feel that they have role models,
that they are not excluded, that the political process is legitimate19.
One of the Chief Electoral Officers of the Electoral Commission also reiterated this viewpoint
expressed by Vincent wherein during the 2011 Local Government Elections she called “for a
quota system to improve women’s representation in the public and private sector”.20
The Department for Women, Children and Persons with Disabilities has responded to the
call and in turn has made provision within the Women’s Empowerment and Gender Equality
Bill that all decision making structures including parliament, should heed to the 50 / 50 quota
system. The said Bill has been adopted by Cabinet and has undergone public comment in
August 2011.
Despite the lack of formalised quota systems , South Africa has been commended by the
international community for the number of women parliamentarians and is ranked fourth in
the world , as can be seen from the graph hereunder: Table 7: Number of Women Parliamentarians Represented per Country21
1

Rwanda

56.3 %

2

Andorra

53, 6 %

3

Sweden

45,0 %

4

South Africa

44.5 %

5

Cuba

43.5 %

48

United Kingdom

22,0%

60

France

18, 9 %

70

United States

16,7 %

132

Iran

2, 8 %

133

Bahrain

2.5 %

134

Papa New Guinea

0.9 %

135

Yemen

0.3 %

136

Saudi Arabia

0%

22

The above mentioned statistics can be largely attributed to the ruling party, (the ANC) adopting
the decision that 50% of its candidates on the party lists would be women23.
Despite certain parties following the precedent set by the ANC, not all political parties have
acceded to the trend and still remain blinded to the need for substantive gender equality.24

“Making Women’s Representation Count” ( 2012 ) Lisa Vetten, Lindiwe Makhunga and Alexandra Leisegang
“Quota’s urged for female representation” www.news24.com ( 2011 )
21
Ibid
22
Making Women’s Representation Count ( 2012 ) Lisa Vetten, Lindiwe Makhunga and Alexandra Leisegang
23
Decision was taken in December 2004
24
NGO Shadow report
19
20
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The Democratic Alliance (DA) the “official” opposition party to the ANC has stated that it shall
contest any legislative requirements calling for gender parity in parliament. In response to the
Women Empowerment and Gender Equality Bill, the DA released the press statement, “DA will
fight against 50/50 gender quotas” wherein it stated the following: -

“The DA will not accept amendments to the Electoral Act to provide for party gender quotas.
This would be as constitutionally problematic as basing representation in Parliament on race
or any other demographic variable.

The DA thoroughly rejects the concept of demographic representivity, which was the animating
idea of apartheid. In contrast, our constitutional democracy enjoins us all to protect each other’s
rights. You don’t need to look the same as someone to be represented by them in Parliament”.

Table 8: The opinions of the parties in terms of the Quota System
Party

Quota Requirement

Gender
of Leader

ANC

50 / 50 requirement
(as decided at the 52nd National Congress in 2007 )
Extents to National Executive Committee and National
Working Committee

Male

DA

Merit System

Female

Cope

Article 22.7 of its 2008 Constitution mandates “ The
representation of women in each of these structure of the
Congress of the People shall at all times not be less than
50% of the members, of each structure respectively”

Male

The disparities between men and women within the political realm can be seen from
the gender breakdown of for the 2009 National Elections25
Table 9: Disaggregated data on candidates by party for 2009 National Elections
PARTY

25

FEMALE

MALE

TOTAL

A Party

75

112

187

Africa Muslim Party

4

5

9

African Christian AllianceAfrikaner Christen Alliansie

9

7

16

African Christian Democratic

314

499

813

African Independent Congress

28

14

42

African National Congress

403

425

828

2009 Elections Report
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African People’s Convention

245

347

592

Al Jama-Ah

18

61

79

Alliance Of Free Democrats

13

25

38

Azanian People’s Organisation

115

279

394

Black Consciousness Party

9

8

17

Cape Party/ Kaapse Party

2

7

9

Christen Party/Christian Party

2

8

10

Christian Democratic Alliance

174

282

456

Congress Of The People

296

403

699

Democratic Alliance/Demokratiese
Alliansie

291

537

828

Dikwankwetla Party Of South Africa

17

13

30

Great Kongress Of South Africa

38

69

107

Independent Democrats

331

516

847

Inkatha Freedom Party

79

162

241

Keep It Straight And Simple

1

/

1

Minority Front

48

72

120

Movement Democratic Party

29

34

63

National Alliance

3

7

10

National Democratic Convention

80

90

170

National Party South Africa

12

11

23

New Vision Party

108

105

213

Pan Africanist Congress Of Azania

104

345

449

Pan Africanist Movement

18

45

63

Peace And Justice Congress

24

36

60

Sindawonye Progressive Party

9

19

28

South African Democratic Congress

4

20

24

South African Political Party \

17

14

31

United Christian Democratic Party

281

304

585

United Democratic Movement

119

270

389

United Independent Front

43

57

100

Universal Party

7

11

18

Vryheidsfront Plus

115

389

504

Women Forward

20

4

24

Ximoko Party

6

7

13

3511

5619

9130

TOTAL
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Genderlinks, a non-governmental organisation made the following pertinent statement:“Political parties are the gatekeepers for women’s entry into politics because they control the
nomination process. They therefore play an integral role in ensuring women’s representation
in all of their structures and at all levels. Members of the South Africa 50/50 campaign are
proposing a legislated quota requiring all political parties to have equal numbers of women and
men on their party lists, which would carry sanctions for non-compliance.
However, there is the danger of legitimising patriarchy by focussing only on the numbers. It is
important that any discourse around quotas should also take into account qualitative factors.
If any real, legitimate change is to take place, the institutions in which women have to function
(which still remain largely patriarchal) need to change to become more enabling structures
for women. It is also crucial that an informed electorate know how and what they should be
holding their elected representatives accountable for”26.
Patriarchy is still evident in the occupation of the senior positions within Political Parties.
The African National Congress, has since its inception in 1913 to date never had a woman
president.

Table 10: Presidents of the ANC27
1912 - 1917

John Langalibalele Dube

1917 - 1924

Sefako Mapogo Makgatho

1924 - 1927

Zacharias Richard Mahabane

1927 - 1930

Josiah Tshangana Gumede

1930 - 1936

Pixley ka Isaka Seme

1937 - 1940

Zacharias Richard Mahabane

1940 - 1949

Alfred Bitini Xuma

1949 - 1952

J. S. Moroka

1952 - 1967

Albert Luthuli

1967 - 1991

Oliver Reginald Tambo

1991 - 1997

Nelson Rolihlahla Mandela

1997 - 2007

Thabo Mvuyelwa Mbeki

2007–present

Jacob Gedleyihlekisa Zuma

Participation in the electoral process by women is a requirement under CEDAW. The 2009
National Elections Voter roll reflected that there were 12 722 622 female voters (55%)
as compared to 10 459 375 male voters (45%). The figure28 hereunder provides a visual
representation thereof.

http://www.genderlinks.org.za/article/political-change-threatening-gender-commitments-2008-11-26
http://www.anc.org.za/show.php?id=3999
28
2009 Elections Report
26
27
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Fig. 3 The 2009 National Elections Voter’s Roll

Despite women comprising the majority of voters, men still dominate the political arena wherein
women still do not feature in the upper echelons of government such as the presidency and
deputy presidency. The Independent Electoral Commission in reply to the question as to what
measures have been taken in electoral systems that encourage political parties to integrate
women in elective and non-elective public positions in the same proportion and levels as men,
stated that : In terms of the Electoral Code of Conduct (Schedule 2 of the Electoral Act, 1998), registered
parties and candidates must respect the right of women to communicate freely with parties and
candidates, facilitate the full and equal participation of women in political activities, ensure the
free access of women to all public political events and take all reasonable steps to ensure that
women are free to engage in any political activities.
In terms of the Electoral Code of Conduct (Item 11, Schedule 1 – Municipal Structures Act):
Every party must seek to ensure that 50% of candidates on the party list are women and that
woman and men are evenly distributed through the list.
At a regional level, the African Union in its “African Charter on Democracy, Elections and
Governance”, makes it clear to member states that when elections are conducted, “State
parties (should) --- take all possible measures to encourage the full and active participation of
women in the electoral process and ensure gender party representation at all levels, including
legislatures”.
In the sub-region, countries in the Southern African Development Community (SADC) at the
SADC Summit (Aug. 2008) have also adopted the “SADC Principles and Guidelines Governing
Democratic Elections”. These principles emphasize non-discrimination of voters, importance
of safeguarding civil liberties and encourage participation of women in all aspects of electoral
processes.
The SADC Protocol on Gender and Development has not been adopted by member countries.
If implemented, it stands to make immediate differences in the lives of the region’s women.
The Protocol contains 23 targets, which together outline a clear roadmap for SADC leaders
to move towards gender equality.Key targets in the Protocol include ensuring that provisions
for gender equality are contained in all constitutions and include affirmative action clauses;
halving gender violence, abolishing the legal minority status of women, and achieving at least
50% representation of women in decision-making positions by 2015. In addition, the Electoral
Management Bodies (EMBs) in SADC adopted their own principles guiding them on election
management, monitoring and observation called PEMMO.
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Despite the lacunae in not having adequate legislative gender quotas, the South African
Parliament can boast of the appointment of female Speakers of the National Assembly from
1994 to 200829. The first female Deputy Head of State was appointed in 2005.The Government
Communication and Information Systems provided the following statistics indicating the
number of women within the upper echelons of political power in South Africa: -

Table 11: number of women within the upper echelons of political power
Parliamentarians

42 % ( 2009 )

Cabinet Ministers

14

Deputy Ministers

16

Premiers

5

Table 12: Percentage of Women who are members of Legislative Bodies 1999-200930

Source: Development Indicators 2009
Table 13:

Source: Development Indicators 2009
29
30

Dr Frene Ginwala, Ms Baleka Mbete and Ms Gwen Mahlangu-Nkabinde
Development Indicators 2009. http://www.thepresidency.gov.za/learning/me/indicators/2009/indicators.pdf
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Table 14:

Source: Development Indicators 2009

Trend analysis: Above Tables
The representation of women in the South African Parliament increased from
27.8% in 1994 to 43.3% in 2009. Similarly, the representation of women in
Provincial Legislatures has increased from 25.4% to 42.4% respectively. The
2009 female representation in Parliament as well as in Provincial Legislatures
puts South Africa amongst the leading countries in the world in terms of the
number of women in important leadership positions. Local government also
showed good performance; after the 2006 local government elections, female
representation in Local Government Councils was at 40%.

7.1.
Local Government
The Local Government sector is governed by the Municipal Structures Act31, which specifies
that a party’s candidate list must contain gender parity as per section 11(3). “Every party must
seek to ensure that fifty per cent of the candidates on the party list are women and that woman
and men candidates are evenly distributed through the list”. Despite inclusion of the abovementioned provision, it is critiqued that there is no associated sanction or penalty should
parties not comply with the aforementioned legislative prescript.32 Local Government is lagging
31

Municipal Structures Act 117 of 1998.

32

http://www.eisa.org.za/WEP/souquotas.htm
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in terms of South Africa’s commitments to gender equality and international instruments. The
aforementioned is aptly captured in Gender Link’s report titled “Gender in the 2011 South
African Local Government Elections” wherein it is cited that there is a decline in women’s
representation at local government elections.
The analysis shows that women now constitute 38% of councillors following the 2011 elections,
down from 40% in 2006.

Table 15: Women’s representation at Local Government Elections
Local Government Elections
Gender and local government in South Africa
Year

% women ward

% women PR

% women overall

1995

11%

28%

19%

2000

17%

38%

29%

2006

37%

42%

40%

2011

33%

43%

38% 2

SOURCE: Gender Link’s report titled “Gender in the 2011 South African Local Government
Elections”
The table hereunder illustrates the finalised candidate lists in comparison to 2000 and 2006. It
is evident there is minor progress being made in increasing the number of women candidates
within the local sphere33.

Table16: Number of women candidates within the local sphere

SOURCE: IEC Finalised candidates list: - Local Government Elections 2011
33

IEC Finalised candidates list: - Local Government Elections 2011
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Fig. 4 IEC Finalised candidates list

SOURCE: IEC Finalised candidates list: - Local Government Elections 2011
The following shows the disintegrated data for the voters within the Local Government per
province in 2011.

Table 17: Disaggregated data for the voters
Voters per province
Province		Female
Male		Total		Women

Men

E. Cape			34,944

31,704

66,648

52%		48%

Free State		13,097

11,336		24,433

53%		47%

Gauteng		56,630

52,413

109,043

51%		49%

KZN			80,865

69,479

150,344

54%		46%

Limpopo		27,303

22,418

49,721

55%		45%

Mpumalanga		17,673

16,023

33,696

52%		48%

N. West			16,147

14,336

30,483

53%		47%

N. Cape			7,852		7,134		14,986

53%		47%

W. Cape		36,908

31,389

68,297

54%		46%

Total			 291,419

256.232

547,651

53%		 47%

SOURCE: IEC Finalised candidates list: - Local Government Elections 2011
The Independent Electoral Commission 2011 report shows that newly registered voters were
mainly women in their twenties34.

34

2011 IEC report
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Fig. 5 Newly registered voters

SOURCE: IEC Finalised candidates list: - Local Government Elections 2011
The Commission for Gender Equality developed a spectrum of activities to surface
issues relating to gender equality, women’s political representation, and municipal gender
mainstreaming and service delivery, in relation to the f local government elections in 2011.
The CGE and the Independent Electoral Commission (IEC) convened a national political party
dialogue in April 2011. As a public platform this brought together leaders of key political
parties, stakeholders in the gender equality sector, media representatives and ordinary women
and men, to deliberate on the responsiveness of political parties’ manifestos and campaigns
to issues relating to gender equality and the enhancement of the status of women. Under
scrutiny as well was political parties’ promotion of gender equality and women’s representation,
through their practice and party lists, and commitment to the principle of 50/50 representation.
The IEC Chief Electoral Officer, highlighted trends in women’s political participation and
representation across South Africa’s national and provincial elections. With women comprising
the majority of South Africa’s population, as well as the majority of registered voters, it was
disturbing to note that this has not translated into women’s equal representation as party
candidates and public representatives. The IEC Chief Electoral Officer indicated that for the
2011 local government elections, women comprise 37% of proportional representative party
lists - despite the recommendation in the Municipal Structures Act that parties should “seek
to ensure” that 50% of their PR candidates are women, and that these are evenly distributed
on the list.
In its presentation on research into party manifestos, lists and municipal IDPs, the CGE
reiterated that such findings indicate a clear need for legislation on 50/50, as policy guidelines
and voluntary quota systems are not having the desired impact. In its review of party manifestos,
the CGE indicated that in the main, parties have not mainstreamed gender throughout their
proposed interventions. The focus of most manifestos was on service delivery issues, but
no gender lens was applied to these, or specific reference made to their proposed impact on
women.
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With regard to women’s political representation and the issue of 50/50, only the African National
Congress and the United Democratic Movement reported that their parties are committed to
implementing a 50/50 quota system.
All parties were in agreement that the greatest challenge remains the legacy of patriarchy,
in overcoming entrenched attitudes and perception relating to women’s leadership. This
prevents parties from putting forward women candidates, prevents women from standing for
nomination, and men and women from voting for women candidates35.
There is vast discrepancy in gender equality between National and Local Levels of Government.
The IEC has noted the following in an attempt to educate women regarding their right to vote
and participate freely within the political arena: -

7.2.

The CGE’s interaction with the IEC.
Table 18: Information gathered by the CGE when interacting with the IEC.
ISSUES
RAISED

RESPONSES FROM THE IEC
THE INDEPENDENT ELECTORAL COMMISSION

35

Equal participation of men and
women.

Despite the fact that there are more women registered as voters, men still
comprise the majority participants.

Discriminated
against women
and their right
to political affiliation.

The Electoral Commission indicated that they have not experienced any such
discrimination / violation of women’s rights.

CGE media statement April 2011
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Measures taken
to integrate
women in
the electoral
system.

In terms of the Electoral Code of Conduct (Schedule 2 of the Electoral Act,
1998), registered parties and candidates must respect the right of women to
communicate freely with parties and candidates, facilitate the full and equal
participation of women in political activities, ensure the free access of women to
all public political events and take all reasonable steps to ensure that women are
free to engage in any political activities.
In terms of the Electoral Code of Conduct (Item 11, Schedule 1 – Municipal
Structures Act): Every party must seek to ensure that 50% of candidates on the
party list are women and those women and men are evenly distributed through
the list.
At a regional level, the African Union in its “African Charter on Democracy,
Elections and Governance” makes it clear to member states that when elections
are conducted, “State parties (should) --- take all possible measures to encourage
the full and active participation of women in the electoral process and ensure
gender party representation at all levels, including legislatures”.
In the sub-region, countries in the Southern African Development Community
(SADC) at the SADC Summit (Aug. 2008) have also adopted the “SADC
Principles and Guidelines Governing Democratic Elections”. These principles
emphasize non-discrimination of voters, importance of safeguarding civil liberties
and encourage participation of women in all aspects of electoral processes.
The SADC Protocol on Gender and Development contains 23 targets, which
together outline a clear roadmap for SADC leaders to move towards gender
equality. Key targets in the Protocol include ensuring that provisions for gender
equality are contained in all constitutions and include affirmative action clauses;
halving gender violence, abolishing the legal minority status of women, and
achieving at least 50% representation of women in decision-making positions by
2015. In addition, the Electoral Management Bodies (EMBs) in SADC adopted
their own principles guiding them on election management, monitoring and
observation called PEMMO.
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Measures
taken to ensure
that women
understand their
right to vote.

Voter education is designed to ensure that all voters in their diversity are ready,
willing, and able to participate in electoral politics, and women and a wide range
of other targeted groups (youth, persons with disabilities, and women within
these groups) are key strategic groups that are specifically targeted to participate
in Voter Education campaigns. In this way, Voter Education and Civic and
Democracy Education programmes promote equality, social cohesion, mutual
understanding, and intercultural and inter-religious dialogue, political tolerance,
and mutual respect, freedom of expression &of association, peace-building etc.
With regard to voter education materials, content, messages and artwork in
materials are designed to promote women as candidates and voters. In terms
of content, all materials promote and advocate essential values and principles
of the Constitution of the Republic of South Africa, viz. particularly upholding
constitutional cornerstones of equality (s9) and human dignity (s10). All
materials (e.g. illustrated booklets, pamphlets, manuals) include information on
the Constitution. All artwork in materials is inclusive, promotes equality, and is
representative in terms of gender. Indigenous languages are used in the all Voter
Education materials. Materials are available in Nama, all 11 official languages,
Braille, in audio versions, and some in sign language.
In terms of content, all Voter Education materials promote and advocate
women and other vulnerable groups both as candidates and voters. Materials
development processes are underpinned by essential values and principles of
the Constitution of the Republic of South Africa, viz. upholding the constitutional
cornerstones of equality (s9) and human dignity (s10). All materials (e.g.
illustrated booklets, pamphlets, manuals) include information on the Constitution.
All artwork in materials is inclusive and representative in terms of gender.
There is deliberate use of female role models to champion advocacy issues in
social media, radio, television as well as online Civic and Democracy Education
campaigns. Voter education campaigns encourage people to vote, with some
interventions targeted specifically at women.
Extensive use is made of public radio, community radio and television to reach
all women, particularly women in rural areas.
Stakeholder Engagement: In terms of the Powers, Duties and Functions of
the Commission, (Section 5, Electoral Commission Act), the Commission has
to promote co-operation with and between persons, institutions, governments
and administration for the achievement of its objectives. In this regard, women’s
groups and women’s organizations are specifically targeted.

Barriers
affecting
women’s
participation in
elections

Electoral legislation was recently amended to make provision for enabling
assistance for illiterate voters. For registration and voting, the Electoral
Commission has processes in place to visit any voter who cannot come to the
registration or voting station to either register or vote, respectively. Special votes
are undertaken as may be requested by voters.
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Measures to
support genderresponsive
rights-based
civic education

As a Chapter 9 institution established by the constitution to strengthen
constitutional democracy, the Commission is bound to facilitate better access to
potential voters, and especially to vulnerable groups and key target audiences
such as women, the youth, farm-workers, those in rural areas, persons with
disability etc. The Commission is visibly involved in intensified registration and
education campaigns in rural areas.
The strategic planning processes and the post-election analyses and reporting
include a gender dimension (e.g. analysis of voter turnout rates, review of
provisions to support women’s participation, obstacles to women’s voting
including election related violence). The Voter Education programmes are
research-driven. Voter Satisfaction and Election Satisfaction surveys (the latter
conducted on Election Day) are commissioned to examine the electoral and
political involvement of specific groups such as women, youth and persons with
disabilities. In terms of the research methodology, quantitative data is backed
up by qualitative data from focus group discussions – women are specifically
targeted in these focus groups.

Measures to
support training
for potential
female political
candidates

The Electoral Commission publicizes the requirements for participation in
electoral events widely and provides for training of candidates and parties in
general but also for parties specifically, as may be required.

Mechanisms
to ensure that
members of
Parliament
adequately
represent the
interests and
concerns of
women

The Commission has put in place, a longitudinal study ahead of every general
election, which looks at, amongst others, aspects of participation that are
required by voters. These surveys are used by the Commission to prepare for
the elections where every voter can make an informed choice in the election.

7.3. Traditional Leadership
In Census 2011, it was reported that approximately 15.5 million people live under
Traditional Leadership Rule36 (specifically in the rural areas of Limpopo, Northwest,
Kwa-Zulu Natal and Eastern Cape). This secondary form of “political rule” is a
patriarchal structure with most Headman, Chiefs and Kings being Male. The Traditional
Leadership and Governance Framework Act 41 of 2003 as amended, specify that 30
% of Traditional Councils should comprise of women.
Despite this unevenly balanced target, the requirement is not being achieved.
Given the gender imbalance within the traditional leadership structures, it appears
that there is a shift of consciousness and perspective as certain traditional councils
have appointed women as traditional leaders. For example, in the Eastern Cape,
  Census 2011 findings

36
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Ntombizodwa Msutu, was recently installed as a permanent chief taking the helm of
the AmaRharhabe tribe37.

Source: http://www.dispatch.co.za/women-break-new-ground-in-traditional-leadership/ MAKING HISTORY: Ama Rharhabe regent Queen Noloyiso Sandile, right, is assisted by some of
her traditional leaders as Ntombizodwa Msutu is installed as chief

7.4 Women in the Judiciary

There’s a lot of sexism. If you are a woman you have to go on a course to become
a judge, but a man can simply serve as an acting judge and apply for the job. Men
have thought of this [course] as a marvellous thing. They think this is helping women
become judges. They are incredibly proud of their expensive courses,” said Judge
Satchwell.
Source : The Star : August 2012: Women can do it too- article written by
Omphitlhetse Mooki

37

http://www.dispatch.co.za/women-break-new-ground-in-traditional-leadership/
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FEMALE JUDGES OF THE CONSTITUTIONAL COURT ( 2013)

Justice Sisi Khampepe				

Justice Bess Nkabinde

It has been widely reported that women are not adequately represented in the judiciary within
South Africa. Both the South African CEDAW Country 2008 periodic report and the NGO
shadow report 2008 reflect this inadequacy. Constitutional Law expert Pierre De Vos recently
stated that:
“There are two issues at stake here. The first is about the constitutional injunction that when making
judicial appointments the need for the judiciary broadly to reflect the racial and gender composition
of South Africa should be taken into account. A failure to take heed of the disproportionately small
number of women judges on the Constitutional Court would suggest that – for reasons of retaining
patriarchal dominance and privilege – this constitutional injunction is only respected as far as race
is concerned. Although the president has the final say on who gets appointed to the Constitutional
Court, voters – including all of us who take gender equality seriously – have a right and a duty to
criticise the president if he fails to take heed of the imperative of gender transformation on the bench.
The second issue relates to the need to appoint judges (male and female, white and black), who
are passionate about transforming the legal system to make it more just and equitable, and less in
service of the rich and the powerful men in our society38”

It has been recorded that female judges have reported feeling resented, invisible and excluded
by male judges and lawyers.39To date there are no substantive remedies mentioned for the lack
of female representation within the judiciary40 . The Judicial Service Commission (JSC) 41 is
tasked as per Section 178 of the Constitution to select fit and proper persons for appointment
as judges and to investigate complaints about judicial officers. In addition, it also advises
government on any matters relating to the judiciary or regarding the administration of justice.

http://dailymaverick.co.za/opinionista/2013-01-22-judicial-transformation-south-africas-appalling-non-commitment
http://www.ghjru.uct.ac.za/pdf/More_women_on_the_bench_offer_a_better_gender_perspective.pdf
40
http://www.iol.co.za/news/crime-courts/more-women-judges-needed-1.1411929
38
39

41

The powers of the Judicial Service Commission Ac is further expanded upon in terms of Act 9 of 1994
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Fig. 6 Process in Selecting the Judiciary 42

Table 19: The following sex disaggregated statistics show the imbalance within
the judiciary (2013)43: Court

Male

Female

Constitutional Court

9

2

Supreme Court of Appeal

19

8

Northern Cape High Court

4

3

Eastern Cape: Grahamstown & Port Elizabeth
High Court

12

5

Bisho High Court

3

1

Mthatha High Court

4

3

Western Cape High Court

23

10

North West High Court

3

3

Free State High Court

10

4

North &South Gauteng High Court

62

22

KwaZulu-Natal High Court

18

9

Labour Court High Court

6

4

173

74

Total
SOURCE: Statistics provided by the JSC as at 2013
42
43

http://www.justice.gov.za/faq/faq-jsc.html
Judicial Service Commission (JSC) 2013
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The JSC commented on the progress made since 27 April 1994 where there were
165 Judges, 160 of those were white men, three were black men and two were white
women. At that stage there was no black woman Judge in South Africa.

Fig. 7 Illustration of gender disparity within the judiciary

Men
Women

Fig. 8 (The visual illustration below depicts the disparity between women and men judges as
at 2013)

Men
Women

SOURCE: Statistics provided by the JSC as at 2013
Fig. 9 Sex Disaggregated Progression of Judges (1994 to 2013)

200
Men

100
0

Women
Men
1994

Women

2013

SOURCE: Statistics provided by the JSC as at 2013
The CGE asked the JSC to explain the challenges on gender transformation within the
judiciary. In its response the JSC indicated that:“The judiciary has worked tirelessly over the past decade to undo the thread of injustices that are still
deeply embedded in our society. The Judicial Service Commission has made significant progress in
remedying the skewed race and gender balance in the judiciary in South Africa. In a society such as
ours, where patriarchy is so deeply embedded, the value of the participation of women on the bench
cannot be underestimated. The need for women both on the judiciary as a whole and in leadership
positions in particular cannot be exaggerated. The Judicial Service Commission has started to break
important ground with the appointment of the first female Judge President, namely Judge President
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Monica Leeuw, appointed in April 2010. However, the picture remains unsatisfactory despite the
passage of time and the Judicial Service Commission recognises this.
The issue of the paucity of women on the bench needs to be addressed in a coordinated manner with
all the stakeholders, including the CGE, legal profession, academia and Women’s Organisations.
We should all be alive to the fact that there cannot be any quick fix in ensuring that more women are
appointed in the bench. It is a process which may take some time”.

It is further highlighted that the legal pool to source candidates is somewhat limited. This is
pronounced in examination of the sex disaggregated statistics of both the General Council of
the Bar (GCB) and the Law Society of South Africa.
Table 20: (The visual illustration below depicts the disparity between women and men
Advocates as at 2013)
Council /Bar

Female

Male

Cape Bar Council

109

343

Port Elizabeth Bar

13

52

Grahamstown Bar Council

4

23

Free State Bar Council

9

55

Northern Cape Bar

3

4

Johannesburg Bar Council

245

687

Pretoria Bar Association

70

436

KwaZulu Natal Bar

70

223

North West Bar

5

14

Transkei Bar

3

25

Bisho Bar

3

16

Total

601

1878

SOURCE: Statistics provided by the JSC as at 2013
Fig.10 (The visual illustration below depicts the disparity between women and men Advocates
as at 2013)

Men
Women

SOURCE: Statistics provided by the JSC as at 2013
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Fig. 11 The Law Society of South Africa (LSSA) has a total membership of 21 463 of which
7577 are females and 13 717 males. 44

Men
Women

Measures taken to promote gender transformation in the judiciary:
In 2007, under the auspices of the former Chief Justice Langa, a nine months’ training
programme for aspirant women judges was initiated. The objective of the training programme
was to deal with the paucity of women on the bench and to encourage women to make
themselves available for consideration when judicial vacancies arose in the High Courts.
The programme was designed to expose women to judicial work, where participants from
the ranks of the magistracy and private practice were invited to apply if they had at least
10 years of practical experience, augmented by a three months’ theoretical component,
and a six months’ practice in the High Court. It was envisaged that on completion of the
programme, they would become part of the pool from which the High Courts will draw acting
judges. Judges President was encouraged to utilise the pool in this regard thereby providing
women with the necessary exposure and therefore better chances of judicial appointment.
At its sitting in October 2010, the Commission established an Ad Hoc Committee to
investigate the reasons for the paucity of women candidates. The Ad Hoc Committee, under
the leadership of Adv Ntsebeza SC, recognized the urgent need for women candidates to
make themselves available for the bench. It recommended that more women from private
practice and the academia should be encouraged to attend training programmes offered by
the South African Judicial Education Institute (SAJEI).
To ensure that those who are appointed to act as High Court Judges and those who are
permanently appointed are appropriately equipped for their judicial functions, SAJEI, under
the leadership of the Chief Justice, commenced with aspirant Judges training programmes
as of 12 January 2012. SAJEI has organised many workshops and educational programmes
designed to empower Judicial Officers across the board to discharge their functions more
efficiently.

7.5.

Women in Public Service / Life
In 1994, public sector‘s senior management comprised of 85 % whites wherein only 3 % of
which were female45 . This was the result of an exclusionary state of governance wherein certain

44
45

Statistics provided by JSC as at June 2013

http://www.dpsa.gov.za/article.php?id=89
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groups specifically black women were relegated to the lowest rungs of the sector46. With the
view to transform the face of public service, in 1995 the White Paper on the Transformation of
the Public Service (WPTPS) was introduced. It sought to establish a framework to guide the
transformation of the South African public service including the introduction and implementation
of new policies and legislation.
The final Constitution, adopted in 1996, further entrenched the goals of the White Paper. The
Constitutional values and principles for Public Administration, along with the Bill of Rights,
committed Government to a broad participative, redistributive and developmental role. The
South African Government has placed the target of 50% representation of women at all levels in
Senior Management Services in the Public Service. The Employment Equity Act, 1998 (Act 55
of 1998) requires all employers to ensure that the profile of their establishments exponentially
reflects the demography of the South African Population and to commit to this in a human
resources plan with targets and time-frames, and especially for senior management levels.
The Department of Public Service and Administration (DPSA) is tasked with regulation of public
administration and the services provided to the public of South Africa. The DPSA promulgated
Public Service regulations which in turn guide governmental departments to reach the target
of gender equality within public service.
Efforts by the DPSA to promote gender equality include the development of the Strategic
Framework for Gender Equality within the Public Service (2006-2015), commonly referred to
as the 8 Point Principles.
The framework is drawn from the integration of gender considerations in the transformation of
the Public Sector, by ensuring that:

46

•

Non-sexism and non-racism as enshrined in the Constitution of South Africa, Act 108 of 1996
are promoted;

•

Equality for all persons is protected and that women’s rights be seen as human rights;

•

Due cognizance is taken that women do not constitute a homogenous group. This principle
must inform all policies and programmes. Distinctions according to race, class, sexuality,
disability, age, geographic location and other variables should not to be overlooked or taken
for granted. However, similarities between women should also be used to strengthen initiatives
designed to reverse past gender discrimination;

•

Affirmative action plans and positive measures targeting women be developed, implemented
and accelerated where necessary;

•

Serious attention be placed on changing policies and practices which hinder women’s access
to basic needs, the economy, decision-making, entry to employment opportunities; leadership
and management development;

•

Where the need arises, additional Public Sector policies and directives are to emerge for
the process of successful implementation of existing enabling legislation, to facilitate the
achievement of women’s empowerment and gender equality in society at large, and the
Public Sector, specifically;

•

Efficient gender networks are set up at national, provincial and local levels to monitor
implementation and hold Public officials accountable for delivery. Adequate structures and
resources must be set aside to guarantee the implementation of programmes;
Ibid.
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•

Appropriate training to improve knowledge, skills and attitudes in gender analysis, gender
mainstreaming; gender responsive research, gender responsive budgeting and the production
and use of gender disaggregated data. This training must target all public officials, particularly
all policy makers, strategic and operational managers

•

Effective coordination and collaborative strategies are fostered between government clusters
and the National Gender Machinery to enhance partnerships and participatory implementation
strategies.

Table 21: As at June 2013, DPSA reported the following sex disaggregated data:
Women

Women with
Disabilities

Men

Men with Disabilities

764 913

2137

562 438

3069

SOURCE: Statistics provided by the DPSA as at 2013
(The table above depicts the sex disaggregated data in relation to the staff compliment
within public service as at 2013).
Fig. 12 (The visual illustration above depicts the sex disaggregated data in relation to
the staff compliment within public service as at 2013)

Women
W-disability
Men
M-disability

SOURCE: Statistics provided by the DPSA as at 2013
Despite women being in the majority in respect of the staff compliment, this is not the case in
relation to Senior Management

Table 22: Senior Management Staff
Position

Men

Women

Director Generals * National

30

8

Deputy Director – Generals * National. No provided is
all employees at Level 15 in National departments , not
all of them are DDG’s

586

235
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Heads of Departments – stats are for level 15 positions
– minus the ones of DDG’s of National Departments
above

55

30

Directors

5773

3729

Total

6444

4002

SOURCE: Statistics provided by the DPSA as at 2013

Women in Top Positions In Government Departments, Chapter 9 and
other Institutions

Ms Riah Phiyega: National Police Commissioner		

Advocate Pansy Tlakula: Chairperson of the
Independent Electoral Commission

Advocate Thuli Madonsela: Public Protector

Ms Gill Marcus: Governor of the South African
Reserve Bank
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Table 23: Information gathered below by the CGE when interacting with the DPSA
ISSUES
RAISED

RESPONSES FROM THE DPSA
DEPARTMENT OF PUBLIC SERVICE & ADMINISTRATION

Measures
put in place
to establish
gender
balance in
governmental
bodies and
committees, &
public

The White Paper on the Transformation of the Public Service of 1995 (referred
to hereafter as WPTPS), identified a need to “create a genuinely representative
public service which reflects the major characteristics of South African
demography, without eroding efficiency and competence.” This was translated by
the commitment made by the Government of National Unity to “continually improve
the lives of the people of South Africa through a transformed public service which
is representative, coherent, transparent, efficient, effective, accountable and
responsive to the needs of all” (WPTPS 1995: 6).
South Africa ratified the Convention on the Elimination of all forms of Discrimination
Against women without any reservations in 1995 and it’s Optional Protocol in
2005. This Convention and the Beijing Platform for Action have guided the country
in the establishment of the national gender machinery as well as the need for
countries to adopt a quota of 30% representation of women in decision making
position. This proposal was translated into a Cabinet decision that stated that
30% of Senior Management positions in the Public Service should be women. In
December 2005, the public service achieved 29% of the required 30% target of
women at the Senior Management Service. In line with the gender parity policy
decision taken by the governing party (African National Congress) in 2005, the
Cabinet also adopted the 50% equity target for women at all levels of the Senior
Management Service by 2009. The target of 50% is to be achieved by 2014.
The White Paper on Affirmative Action of 1998 was developed by Government to
transform the Public Service into an institution whose employment practices are
underpinned by equity.
The Public Service Regulations of 2001 provide a common approach to issues of
remuneration (Chapter 4, Part 2 (41), health and safety (Chapter 4, Part 3 (46 &
47).
Collective agreements in the Public Sector are concluded at the Public Service
Co-ordinating Bargaining Council (“the PSCBC”) or, at the relevant sectoral
bargaining council. These collective agreements pertain to matters of mutual
interest and are therefore subjected to a negotiation process with recognised
unions. These agreements include the creation of an enabling environment for
gender equality in remuneration, conditions of service such as leave, medical aid,
housing subsidies etc
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Measures to
broaden the
pool of women
in leadership,
executives
and managers
positions

In December 2005 the governing political party (ANC) adopted the principle of
gender parity and raised the employment equity quota of 30% for women in
Senior Management Service to 50% through a Cabinet decision and for this to
be achieved by 2009. In November 2012, the above mentioned target was not
achieved and the same equity target was retained for achievement in 2014 and
approved by Cabinet. Cabinet also took a decision to hold Head of Departments
accountable for the achievement of the 50% equity target for women at senior
management levels (SMS) in the public service.
PALAMA has developed a number of leadership training and development
programmes to equip senior managers with relevant skills to operate effectively at
executive levels. Through advocacy for women’s empowerment, there is a higher
uptake of these programmes by women.
The Minister for Public Service and Administration launched the HODs 8-Principle
Action Plan for Women Empowerment and Gender Equality in 2007, the same
principles were institutionalised in 2008 for implementation by government
departments. The action plan outlines principles which promote the advancement
of women in the workplace through various transformative measures. If
implemented, the action plan would ensure that the public service achieves
progress towards equity in the workplace.
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Measures to
strengthen
women’s
access to
decisionmaking
positions

The DPSA established and institutionalized the Public Service Women Management
Week (PSWMW), which is a monitoring programme to be implemented during the
last week of August each year to assess progress made by departments in the
empowerment of women and achievement of gender equality in the workplace.
These meetings specifically assess progress made by each department in the
implementation of the 8-principle action plan. The DPSA compiles a national Public
Service Women Management Week report that provides a detailed feedback on
the progress made by the public service in the empowerment of women and
achievement of gender equality.
The DPSA developed a Gender Equality Strategic Framework for the Public
Service which guides departments in the development and implementation of
relevant interventions to address gender inequality and to advance women in the
workplace. The framework assists departments with the creation of an enabling
environment, provision of equal opportunities, removal of barriers etc. Departments
have to implement the strategic framework and submit progress reports on half
yearly intervals to DPSA.
The DPSA conducts regular monitoring and support workshops for departments
twice each financial year and as per request. The workshops are aimed at
addressing challenges experienced by departments in their interventions to effect
gender transformation, in their implementation of the HODs 8-principle action plan
for women empowerment and gender equality and the GESF. Critical to these
workshops is identifying barriers to the achievement of employment of women into
the Senior Management Services to achieve the 50% employment equity target.
Departments that have been unable to make progress in achievement of the
50% employment equity target for employment of women at Senior Management
Services are guided and supported to develop and implement remedial plans to
address the gaps and deal with barriers to ensure progress in this area. The DPSA
has received approval from Cabinet to incorporate the achievement of employment
equity targets into the performance agreements of Head of Departments and
Directors-General of departments, to ensure that gender transformation is driven
at executive level ( Cabinet decision no 55 of 2012).
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Measures to
ensure the
criteria for
recruitment.

Public Service Regulations (PSR), 2001 (Government Notice No. R. 1 of 5
January 2001) in Chapter 5 Section 79 it says “The Minister may issue directives
on how SMS posts are to be advertised and the application forms to be utilised
and targets to be achieved in promoting a SMS that is broadly representative of
the South African people, including representation according to race, gender and
disability” in the appointment of senior managers.
On issues of selection, the PSR in Chapter 4 section 59 (3) says “a selection
committee shall, where possible, include adequate representation of historically
disadvantaged persons”. Section 59 (5) says “the selection committee shall make
a recommendation on the suitability of a candidate after considering only- (a)
information based on valid methods, criteria or instruments for selection that are
free from any bias or discrimination; (b) the department’s employment equity plan
as contemplated in section 20 of the Employment Equity Act.”
The DPSA has developed Guidelines for the implementation of the Employment
Equity Act, to assist departments in the implementation of the Employment Equity
Act by ensuring that equity targets for women and people with disabilities are
established and implemented through the recruitment strategies of departments.
The DPSA has also launched and institutionalised the HODs 8-principle action
plan for women’s empowerment and gender Equality in the Public Service.
Departments have been urged to implement these principles, driven at executive
levels to ensure progress in the advancement of women in the public service
workplace.

Measures to
encourage
the attainment
gender
equality

DPSA has developed the Human Resource Development Strategic Framework
for the Public Service to guide human resource development in departments,
which includes skills development, provision of bursaries, recruitment of interns
and learners.
Internally, the department has established a unit that coordinates interventions
on gender issues. In the past financial year, the unit had established a women’s
forum, men’s forum, employment equity forum and disability forum for employees
to promote dialogue, advocacy and support for diverse groups. The DPSA has also
developed relevant internal policies that deal with gender, disability, recruitment,
retention, travel and an employment equity plan that are gender sensitive.
Furthermore, the travel policy of the department makes provision for pregnant
women who have to travel for work outside their offices to travel by air in business
class regardless of their rank. (sect.10.6.2 & 10.7.1 of policy).
For the past three years the DPSA has been hosting its internal meetings for
the Public Service Women Management Week which were chaired by the DG, a
critical feature of the programme.
The DPSA ensures that officials who are nominated to participate in public service
meetings, workshops, conferences and other engagements internationally are
mostly representative of both men and women.
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Measures
to ensure
women’s
access to
training

The Public Administration Leadership and Management Academy (PALAMA)
provides a range of management and leadership development programmes
across all occupational levels in the public service:
Foundation Management Development Programme (FMDP) - is the first
building block in a manager’s career path and it lays the foundation for further
development. The programme targets first line supervisor at salary levels 3-5.
Emerging Management Development Programme (EMDP) - focuses on
exponential career growth. Targeted at emerging managers at levels 6-8.
Advanced Management Development Programme (AMDP) – designed for
middle managers on salary levels 9 -12 to prepare them for their upward movement
into senior management services.
Accelerated Development Programme (ADP) - The ADP aims to fast –track
the advancement of middle managers in the public service by equipping them
with skills and competencies required for senior management services positions.
The programme also enhances the transformation of public service by preparing
women and people with disabilities for senior management roles. The programme
focuses on developing generic management competencies and government
related functions.

Sex
disaggregated
data of
beneficiaries
engaged
in career
development
programmes.

In the past financial year 30 541 employees were trained in the Public Service:
16753 were female and 13 788 were male.
The report on implementation of the Human Resource Development framework/
Strategy reveals that the public service recruited the following into the public
service for the financial year 2012/2013:
11433 interns
3451 learners
2976 Artisans
No gender breakdown on report, this shortcoming in gender disaggregated data
has been identified.

Diversity in the
workplace &
training

PALAMA has developed a number of accredited training programs to improve
understanding of diversity in the Public Service, namely:
o

Gender mainstreaming training - is conducted over a four days period,

o

Disability management training program - is conducted over a five days
period, and

o

Diversity management training program - is conducted over a three days
period.
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Measures,
programmes
or other
initiatives
to increase
women
representation

The Minister for the Public Service and Administration launched and institutionalised
the HODs 8-Principle Action Plan for Women Empowerment & Gender Equality
in 2007 to fast –track the advancement of women in the public service. This
programme continues to be implemented and monitored.
The DPSA has developed the Gender Equality Strategic Framework (GESF)
which came into effect in 2009. The strategic framework provides guidance
to departments both nationally and provincially on how to develop relevant
interventions to advance women empowerment and gender equality, and
demonstrates how barriers to entry, advancement and upward promotion of
women in the public service can be eliminated.
Guidelines on Child Care Facilities – These guidelines assist departments to
establish child care facilities in the workplace that would benefit employees with
young children and women who are breastfeeding. Departments are encouraged
to make provision in their budgets to establish these facilities to make the work
environment enabling for employees with young children. The GESF is now
part of the reporting framework of the Management Performance Assessment
Tool (MPAT) in the Department of Performance Monitoring and Evaluation.
Departments submit reports on the implementation of the framework to DPSA on
a six monthly basis.

Factors
preventing
women
accessing
equal
opportunities

The DPSA conducted a survey on gender mainstreaming in 2011 as a follow-up to
the 2007 study done by the Public Service Commission. The findings show that:
The concept of gender mainstreaming is still not well understood in the public
service, and therefore interventions to address gender inequality are not yet well
integrated into the core functions of departments but rather implemented in silos
by a Gender Focal point without enough support and capacity.
Policies that are implemented by departments are still not yet fully gender sensitive
to address the needs of women as a special group to effect gender transformation.
Attitudes towards women’s ability to lead still contribute towards women’s inability
to occupy decision making positions at the required number.

Measures to
increase the
percentage
of women
at Senior
Management

As mentioned earlier, the Minister for Public Service and Administration launched
the HODs 8-principle Action Plan for Women’s Empowerment and Gender
Equality in 2007, and the same principle action plan were institutionalised for
implementation in 2008.
The DPSA also institutionalised the Public Service Women Management Week, to
enable departments to host the meeting to assess progress in the implementation
of the 8-principle action plan.
Cabinet approved the retention and achievement of 50% equity target for
employment of women at SMS levels in November 201

Commission for Gender Equality
CEDAW REPORT 2014

108

Strategies to
facilitate the
development
of women
into senior
management
positions?

The Senior Management Service (SMS) Leadership Development Management
Strategic Framework (LDMSF) is the public service’s response to the developing
managers into leaders. With strong leadership and a clear agenda for action, the
LDMSF is designed to drive strategic change across the public service.
The framework targets SMS levels and equivalent across the public sector and
those in the ‘feeder’ Middle Management Service with the highest potential paying
specific attention to women and persons with disabilities. This LDMSF provides
a basis for the constitution of leadership development programmes. Such
Leadership Development Programmes (LDPs) which target Junior, Middle, Senior
and Executive levels are being designed to meet key individual and organizational
development needs and provide tailored solutions covering every requirement
including executive coaching and mentoring.
The objective of the LDMSF is to provide a strategy for the development and
management of SMS members as leaders responsible for the transformation of the
public service to deliver a globally competitive service to citizens. This will be done
by ensuring high performance standards at all performer levels of government
through the introduction of the Leadership pipeline. One of the 10 core principles,
underpinning the strategic programmes that guide interactions, is “responding to
the needs of designated groups, particularly women and persons with disabilities.”
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Support
structures to
guide and
mentor women

As noted in the LDMS Framework, a variety of interventions have been put in
place to support women who have the potential to take up leadership positions
and who are appointed into leadership positions. The LDMS is not biased towards
women only, but is a strategy that provides for the development of both men and
women as leaders in the public service.
PALAMA also offers a few training and development programme for senior
managers that include:
Executive Development Programme (ADP) which is aligned to the senior
management service competency framework for the public service. The program
equips senior managers with the necessary knowledge and skills to enable
them to become effective leaders. It enhances the senior manager’s capabilities
in research and cutting edge competencies. The program also provides senior
managers with a learning pathway with various exit options that also includes
credits towards acquiring a master’s degree in public administration.
Accelerated Development program (ADP), which also aims at fast-tracking the
advancement of middle and senior managers through relevant skills. The program
focuses on competencies for general management and government related
functions. The other training programme aimed at empowering senior managers
is the Mentoring & Coaching for public service managers, which is intended to
equip managers with skills for mentoring and coaching others effectively. The last
programme aimed at equipping senior managers is the Leading Innovation in the
public service programme, which was developed by PALAMA in partnership with
the Centre for Public Service Innovation (CPSI). This programme equips senior
managers to be able to analyze their work environment accordingly and approach
challenges in new and creative ways, and lead their teams through a process of
creative thinking and problem solving. The programme promotes innovation in the
public service.
All training programmes comprises of formative and summarized assessments
which is attained through various class activities, e-learning discussions and
completion of a portfolio of evidence which is marked and credited. Upon completion
of development programmes participants receive certificates of competence.
Longer programmes are delivered in partnership with certain Universities
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Impact
Assessment

The frameworks and the training programmes that were developed are still in their early
stages of implementation and impact assessment will only be done in the next 5 years or so.
The DPSA conducted a survey on gender mainstreaming in 2011 as a follow-up to the 2007
study done by the Public Service Commission. Its focus was to assess the following:

•
•
•
•
•

Availability of Gender strategic frameworks/policies
Institutional mechanisms in departments
Enabling mechanisms
Capacity building initiatives
Budget/ financial resources

The summary of findings of the gender mainstreaming survey that was conducted in 2011
revealed that:
A vast number of departments have established gender units, mostly headed at Chief
Director Levels.
There is no uniformity in staffing (numbers) and technical expertise. For this reason this
does not translate into better mainstreaming of gender in departments. The location of the
gender units and focal points is still not in the Office of the DG/HOD as provided for by the
National Policy Framework on the Empowerment of Women and Gender Equality. Due to
this, the GFPs do not have an impact on the departmental business. Gender budgeting is
a challenge as most reports only pointed out the budgets that were allocated to the gender
unit, and not how the whole departmental budget has benefited women, young women and
women with disabilities.
A sizeable number reported that SMS members of their departments were taken through
gender sensitisation programmes, but this does not translate into better mainstreaming
of gender in departments. A majority of departments reported having gender policies that
were aligned to the gender Equality Strategic Framework of the Public Service, but this
does not seem to be helping with the challenges that gender focal points experience in
getting support from senior managers.
Majority of departments reported having sexual harassment policies.Departments reported
having an array of forums that are meant to deal with issues of gender and women’s
empowerment, more especially for women at MMS, but this does not translate into filling
the equity gaps at SMS levels.
Most of the responding departments indicated that their DGs/HODs have been sensitised on
the Head of Department’s 8-Principle Action Plan for Promoting Women’s Empowerment and
Gender Equality within the Public Service Workplace, but this has not shown a change in the
way DGs / HODs support the gender programme and lead the change that needs to happen.
Child care facilities, as one of the enabling mechanisms for men and women with small
children, is also an aspect that has not been embraced by the public service as only one
department indicated that they have an arrangement with a facility close to their offices.
Disaggregating data is also a challenge as it was difficult for departments to provide
information on budgets and training that has benefited women in their various categories,
young, old and those with disabilities.
PALAMA Gender Mainstreaming training was attended by many officials as reported by
departments, but there are few SMS members who attended the training. Despite this
training, some of the GFPs do not show improvement in their coordination of gender
programmes and the ability to mainstream gender.
Many departments have flexi-time policies at the workplace and the second part of this
exercise will look at how the policies have had an impact on the department’s contribution
to work-life balance for men and women with small children.
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7.6.

Congress of South African Trade Unions (COSATU)
The role of women in the mobilization of workers is a central requirement in General
Recommendation 23. The Congress of South African Trade Unions (COSATU) was founded
in 1985 and is acclaimed as South Africa’s largest trade union federation and the African
continents second biggest47. COSATU is in a strategic political alliance with the African National
Congress (ANC) and the South African Communist Party (SACP)48 and is thus considered to
carry significant influence in the political arena.
The importance of COSATU in the South African employment context is monumental in that
its affiliate membership currently stands at two million one hundred and ninety one thousand
and sixteen members in 2012. The increase of number of membership is illustrated hereunder
and shows progressive growth since 1991.

COSATU cites as its broad overall strategic objectives as:
1. To improve material conditions of our members and of the working people as a whole.
2. To organise the unorganised
3. To ensure worker participation in the struggle for peace and democracy Principles
From its inception, the federation was based on the following core principles”
“We want workers to be equipped to determine their own future in the country and in the
economy. In a country where women have been highly oppressed, we are determined to strive
for gender equality and women leadership.”

However it must be noted that COSATU envisaged having four million members by 2015,
which an unlikely target is given the 2012 statistics
Table 24: Affiliate membership 1991 - 201249
1991

1994

1997

2000

2003

2006

CEPPWAWU

88000

78000

94000

74000

65000

62000

64182

80658

CWU

21000

23000

40000

35000

32000

25000

29699

18666

CWUSA

n/a

n/a

n/a

n/a

n/a

n/a

370

DENOSA

n.a

n.a.

73000

70000

71000

64000

68450

74883

FAWU

129000

121000

140000

119000

119000

115000

118974

126930

NEHAWU

18000

64000

163000

235000

235000

204000

230445

260738

NUM

270000

311000

311000

290000

279000

262000

272000

310382

NUMSA

273000

170000

220000

200000

173000

217000

236909

291025

PAWUSA

n.a

n.a.

n.a.

n.a.

n.a.

17000

16169

17146

POPCRU

n.a

n.a

45000

71000

67000

96000

125732

149339

http://www.cosatu.org.za/show.php?ID=1545
http://www.cosatu.org.za/show.php?ID=2051
49
http://www.politicsweb.co.za/politicsweb/view/politicsweb/en/page71656?oid=325136&sn=Detail&pid=71656
47
48
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SACCAWU

97000

102000

102000

102000

102000

108000

115488

120352

SACTWU

186000

150000

150000

120000

105000

110000

85000

85025

SADNU

n.a

n.a.

n.a.

8000

8000

9000

9093

8655

SADTU

n.a

59000

146000

219000

215000

224000

236843

251276

SAFPU

n.a

n.a.

n.a.

n.a.

n.a.

1000

472

593

SAMA

n.a

n.a.

n.a.

n.a.

n.a.

5000

7246

7759

SAMWU

60000

100000

117000

120000

120000

118000

135906

153487

SASAWU

n.a

n.a.

n.a.

18000

18000

9000

7804

7074

SASBO

n.a

n.a

70000

63000

63000

61000

66093

67402

SATAWU

70000

74000

91000

103000

74000

133000

140392

159626

GRAND
TOTAL

1212000

1252000

1791000

1869000

1768000

1841400

1974084

2191016

It is documented that collection of gender disintegrated data for the said affiliates is problematic
and in 2010 only fifteen affiliates supplied gender data, but in 2012 only eight affiliates were
able to supply a gender breakdown for their 2012 membership. The table below gives the
2010 and 2012 data provided. Affiliates that do not feature in the table did not supply data in
2010 or 2012.
The table hereunder illustrates how women are still under-represented in terms of union
membership in the manufacturing, mining, and construction sectors. The only sectors where
women membership matches women’s employment are the wholesale and retail sector and
the social services sector.
Table 25: Percentage Women Union Membership 2010 and 2012 compared to women
employed in the sector
Union

%
Women
Members
2010

% Women
Members
2012

Proportion of women in the sector

CEPPWAWU

21%

22%

Manufacturing 30%

CWU

41%

56%

Transportation, storage & communication 26%

DENOSA

85%

91%

Social and personal services 59%

NEHAWU

54%

Social and personal services 59%

NUM

9%

Construction 16% / Mining 13%

NUMSA

16%

Manufacturing 30%

PAWUSA

60%

Social and personal services 59%

POPCRU

30%

37%

Social and personal services 59%

SACCAWU

61%

55%

Wholesale and retail 47%

SACTWU

85%

Manufacturing 30%

SADTU

65%

Social and personal services 59%

SAMA

48%

51%
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SAMWU

35%

Social and personal services 59%/ Electricity, gas and
water 16%

SASAWU

53%

54%

Social and personal services 59%

SASBO

68%

68%

Finance & insurance   45%

Fig. 13 COSATU recently reported that only 36% of its members are women

7.7.

7.8.

COMMENTS
o		

South Africa must be commended for ensuring that men and women are able to vote
in all elections and be eligible for elections in all publicly elected bodies.

o		

The CGE is concerned that sticking to the Merit System in determining competencies
in filling vacancies within political party structures might have an unintended result of
continuing to discriminate against women as they were never given the opportunity in
the past to participate in these structures.

o		

CGE commends the State for the recent appointment (in December 2013) of 6 (six)
female judges to the High Court on the advice of the Judicial Service Commission.

CHALLENGES
o Contrary to the article relating to women’s full participation in the formulation of government
policy and implementation thereof, the CGE notes that women representation and
participation at the level of policy development is lacking.

7.9.

RECOMMENDATIONS
o		

Government and private institutions must actively introduce supportive structures,
mentorship programmes and grooming initiatives that focus on empowering women
and to ensure their full participation in policy development and appointment to decision
–making portfolios.

o		

CGE strongly supports the proposed Women’s Empowerment and Gender Equality
Bill and encourages political parties, private entities and organisation to apply article
4 of CEDAW and adopt temporary special measures aimed at accelerating the factual
equality between men and women where necessary.
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o		

Although the appointment of the 6 (six) female judges is commended, the CGE
encourages the State to actively consider filling vacancies within the Judiciary with
more female professionals.

ARTICLE 8: INTERNATIONAL REPRESENTATION AND PARTICIPATION
State Parties shall take all appropriate measures to ensure women, on equal terms with
men and, without any discrimination, the opportunity to represent their Governments
at the international level and to participate in the work of international organisations.

Dr. Nkosazana Dlamini-Zuma, the Chairperson of the African Union

On the 12th July 2012 Dr. Dlamini- Zuma was elected as the Chairperson of the African
Union Commission.
“My election is not a personal victory but a victory for the African continent in general and
for women in particular [...]. We are grateful as women that our leaders have understood that
women have to participate and take their rightful place in society so they can reach their full
potential because it is only if men and women reach their full potential, shall we as a continent
reach our full potential”( Dr Dlamini – Zuma Acceptance Speech – 16 July 2012 )
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General Recommendation 23:
States parties should ensure that their constitutions and legislation comply with the principles of
the Convention, and in particular with articles 8.
States parties are under an obligation to take all appropriate measures, including the enactment
of appropriate legislation that complies with their Constitution, to ensure that organizations such
as political parties and trade unions, which may not be subject directly to obligations under the
Convention, do not discriminate against women and respect the principles contained in articles 8.
States parties should identify and implement temporary special measures to ensure the equal
representation of women in all fields covered by articles 8.
Measures which should be identified, implemented and monitored for effectiveness include
those designed to ensure a better gender balance in membership of all United Nations bodies,
including the Main Committees of the General Assembly, the Economic and Social Council and
expert bodies, including treaty bodies, and in appointments to independent working groups or as
country or special rapporteurs.
When reporting under article 8, States parties should:
(a) Provide statistics, disaggregated by sex, showing the percentage of women in their foreign
service or regularly engaged in international representation or in work on behalf of the State,
including membership in government delegations to international conferences and nominations
for peacekeeping or conflict resolution roles, and their seniority in the relevant sector;
(b) Describe efforts to establish objective criteria and processes for appointment and promotion of
women to relevant positions and official delegations;
(c) Describe steps taken to disseminate widely information on the Government’s international
commitments affecting women and official documents issued by multilateral forums, in
particular, to both governmental and non-governmental bodies responsible for the advancement
of women;
(d) Provide information concerning discrimination against women because of their political
activities, whether as individuals or as members of women’s or other organizations.

8. Introduction
The South African Constitution50 informs its foreign policy and National Gender Policy that
gender mainstreaming is an integrated component in all aspects of government work including
peace missions abroad.
It is reported by the Department of International Relations and Co-operation (DIRCO) that
there is a total number of 2453 employees. Out of the total number, 29% (723) are serving in
missions abroad. The total representation in terms of gender at missions abroad is as follows: -

50

The Constitution of South Africa, Act 108 of 1996
Commission for Gender Equality
CEDAW REPORT 2014

116

Table 26: The total representation in terms of gender at missions abroad is as follows:Male

: 47 % (337)

Females : 53% (386)

Source: DIRCO

Table 27: The following represents the officials deployed at an international level:
Male

Female

Total

Heads of Missions

84 (71 % )

34 (29%)

118

Other diplomats

302(50 %)

303(50 %)

605

Source: http://www.dfa.gov.za/foreign/index.html

8.1. SA appointments to different UN Bodies at senior levels
As at 2013 there were 18 South Africans serving at the Professional Category and Higher level
as reflected in document A/67/329 , 6 of whom are women: Table 28: Sex Disaggregated data on UN Senior Level Representation

Under Secretary General Level:

2 Female

Directorate Level D1

2 Male

P5 Level

1 Female and 2 Male

P4 Level

1 Female and 6 Male

P3 Level:

2 Male

P2 Level

2 Female

Source: DIRCO
At the level of the SADC Secretariat there are 7 South Africans employed, 1 of which is full
time and 6 are seconded. Three of these officials are women. At the South African Customs
Union Secretariat there are 2 South African women currently employed. At the level of the AU
Commission, there are currently 7 South Africans represented. Out of the 7, 4 are women and
3 are men. The Chairperson of the AU Commission is Dr Nkosazana Dlamini-Zuma.
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8.2. WOMEN REPRESENTATING SOUTH AFRICA IN INTERNATIONAL FORA

Ms Phumzile Mlambo-Ngcuka
Executive Director: UN Gender Equality
and Empowerment of Women.
o

Deputy President of South Africa from 2005
to 2008.

o

On the 10th of July 2013, she was appointed
as the Executive Director of UN Women.

Ms Navanethem Pillay
United Nations High Commissioner for
Human Rights
o

First non white Judge of the High Court of
South Africa

o

Former Judge of the International Criminal
Court

o

Former President of the International
Criminal Tribunal for Rwanda.

o

On the 28th of July 2008 , UN appointed her
to be the High Commissioner for Human
Rights

Ms Rashida Manjoo
Special Rapporteur on Violence against
Women, its causes and consequences.
o

A former Commissioner of the Commission
for Gender Equality

o

Appointed as Special Rapporteur on
Violence against women, its causes and
consequences in June 2009.
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Geraldine Joslyn Fraser-Moleketi is the
Special Gender Envoy at the African
Development Bank. (based in Abidjan,
in the Ivory Coast).
She has previously held the position of Director of the
United Nations Development Programme’s (UNDP)
Democratic Governance Group, overseeing the
organization’s related strategic and policy work in
197 countries and territories around the globe. She
was also appointed by the Secretary General of the
United Nations as a board member of the United
Nations Institute for Training and Research.

8.3. WOMEN IN PEACEKEEPING

“In war-torn societies, women often keep societies going. They maintain the social fabric. They
replace destroyed social services and tend to the sick and wounded. As a result, women are
the prime advocates of peace”. Former UN Secretary-General Kofi Annan51
On the 31st of October 2000, the UN Security Council adopted Security Council Resolution
1325 (SCR 1325) on Women and Peace and Security. The Resolution acknowledges and
addresses the gendered impact of war and the pivotal role women should and do play in
peacekeeping52. The objectives of the Resolution can be listed as follows: -

51
52

1.

To protect women’s rights during armed conflicts.

2.

To prevent impunity for gender based crimes.

http://www.accord.org.za/images/downloads/reports/1325_in_2020.pdf
http://www.usip.org/gender_peacebuilding/about_UNSCR_1325#What_are_the_four_pillars_of_Resolution_1325_
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3.

To mainstream gender aspects in peacekeeping operations.

4.

To increase women’s participation in the various phases before, during and after armed
conflicts.53

Full implementation of the CSR 1325 requires member states to form partnerships with civil
society and communities to promote women’s rights and participation in peace processes.
South Africa has a revised White Paper on Participation in International Peace Missions which
was initially tabled in the National Assembly in 1999 with its primary objective to emphasise
the role of women in peace missions abroad as well as the mainstreaming of gender in all
missions54 .
Moreover, section 106 of the Defence Act also stipulates “that any member of the Defence
Force or employee of the Department of Defence whose verbal or physical conduct denigrates,
humiliates or shows hostility or aversion to any other person on the grounds of that person’s
race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation,
age, disability, religion, conscience belief, culture, language or birth, is guilty of an offence and
liable on conviction to imprisonment”55
Table 29: The UN has cited South Africa as one of the top troop-contributing countries within
the world with female representation56.
Ethiopia

360

South Africa

338

Ghana

269

Nigeria

263

Rwanda

231

Table 30: The Department of Defence provided the following statistics as to women
who are deployed: OPERATION

WOMEN

MEN

TOTAL

Op Cordite

107

695

802

Op Mistral

243

754

997

Op Corona

368

1931

2299

Op Copper

12

49

61

Op Vimbeleza

9

320

329

Total

739

3749

4488

http://www.genderlinks.org.za/article/denmarks-national-action-plan-for-implementation-of-un-security-council-resolution-1325on-women-peace-and-security-2008--2013-2013-03-14
54
SA CEDAW periodic report
55
AGDI Report 2005
53

56

http://reliefweb.int/sites/reliefweb.int/files/resources/Not%20Just%20a%20Numbers%20Game.pdf
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Fig. 14 The following chart provides a visual representation of the above detailed table:

The sex disaggregated statistics for persons deployed by the Department of Defence can be
seen as per operation hereunder , including is a pie chart to provide visual display of the sex
disaggregated data : -

Table 31: Operation Cordite: Sudan57

57

Rank

Female

Male

LtCol

0

2

Cpln

0

1

Maj

2

6

Capt

0

29

Lt

5

16

2Lt

0

0

WO1

0

2

WO2

0

9

SSgt

8

50

Sgt

4

51

Cpl

10

104

LCpl

13

42

Pte

59

381

PSap

0

2

Total

101

695

http://www.dod.mil.za/news/2012/11/cjops.htm
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Fig. 15 The following chart provides a visual representation of the above detailed table:

Table 32: Operation Mistral: Democratic Republic of Congo58
Rank

Female

Male

LtCol

1

4

Cpln

1

2

Maj

6

13

Capt

16

35

Lt

7

24

2Lt

0

1

WO1

1

4

WO2

0

14

SSgt

6

59

Sgt

2

82

Cpl

29

93

LCpl

17

94

Pte

155

328

PSap

2

1

Total

243

754

Fig. 16 The following chart provides a visual representation of the above detailed table:

58

http://www.dod.mil.za/news/2012/11/cjops.htm
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Table 33: Operation Corona: Internal Deployments including the Safeguarding
of the Republics Borders 59
Rank

Female

Male

LtCol

0

3

Cpln

0

4

Maj

1

14

Capt

2

25

Lt

14

42

2Lt

0

3

CO

2

3

WO1

1

5

WO2

1

17

SSgt

6

95

Sgt

16

149

Cpl

37

359

LCpl

29

201

Pte

259

1008

PSap

0

3

Total

368

1931

Fig. 17 The following chart provides a visual representation of the above detailed table:

Table 34: Operation Copper: Mozambican channel60

59
60

Rank

Female

Male

LtCol

0

2

Cpln

0

0

Maj

1

2

http://www.dod.mil.za/news/2012/11/cjops.htm
http://www.dod.mil.za/news/2012/11/cjops.htm
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Capt

0

0

Lt

1

2

2Lt

0

1

CO

0

0

WO1

0

0

WO2

1

1

SSgt

1

10

Sgt

1

10

Cpl

5

11

LCpl

2

10

Pte

0

0

PSap

0

0

Total

12

49

Fig. 18 The following chart provides a visual representation of the above detailed
table:

Table 35: Operation Vimbezela: Central African Republic61

61

Rank

Female

Male

Col

0

3

LtCol

0

4

Maj

3

14

Capt

1

11

Lt

0

9

2Lt

0

1

WO1

0

6

WO2

0

8

SSgt

0

23

Sgt

1

45

Cpl

3

42

http://www.africacheck.org/tag/operation-vimbezela/
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LCpl

0

21

Pte

0

133

PSap

1

0

Total

9

320

Fig. 19 The following chart provides a visual representation of the above detailed table:

In the UN’s report titled “Not Just a Numbers Game: Increasing Women’s participating in UN
peacekeeping” it was noted that social norms and biases that perpetuate gender inequality
is a barrier to full realisation of gender equality within the security sector. South Africa was
highlighted as an example of the practical reality of the aforesaid barrier in that despite having
a policy directive to increase the recruitment of women in armed forces; it did not lead to
the automatic acceptance of women in decision making roles. The sector is still plagued
by patriarchal attitudes and actions62[13] . Former South African Deputy Minister of Defence
echoed the detrimental effect of social norms and biases that perpetuate gender inequality in
the security sector: -

“Women who choose to join military forces have to combat both the external enemy and
patriarchal attitudes and action within the military force itself. Where it was believed that
the incorporation of women into the military would transform gender relations and roles …
the reality is that militarism serves to reinforce gender stereotypes” 63[14]

8.4. COMMENTS

62 [13]
63 [14]

o

South Africa has very few women in the most senior positions both at the United Nations
and the African Union Commission.

o

There is gender parity with regard to representation of women in diplomatic positions
which is in line with the 50/50 principle (302 women and 303 men).   However, this
compliance is not met at the senior level of Head of Missions where there is 84 male
heads as opposed to 34 female heads.

o

The UN commended SA as one of the top contributing countries in terms of the
deployment of women in their peace keeping troops. This is to a great extent in

http://reliefweb.int/sites/reliefweb.int/files/resources/Not%20Just%20a%20Numbers%20Game.pdf
Ibid.
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compliance with article 8 of CEDAW (equal representation). However, true compliance
with the UN Resolution 1325 requires that such representation of women be at decision
making levels.
o

The CGE is concerned that there is no National Action Plan to fully implement the UN
Resolution 1325.
In 2011, UN-INSTRAW conducted and produced one of the first surveys of female
peacekeepers,” Women with a Blue Helmet.” The report focused on the issue of recruitment
and retention of women to UN peacekeeping operations. Significantly, the report found that
Member States continue to recommend men for vacancies, and cultural and institutional
impediments persist despite mandates for a gender balance. This coupled with a lack
of accountability for the recruitment and hiring women at the senior management level,
creates resistance among staff to discuss the issue. On the other hand, when positions
are reserved for women, some male colleagues become resentful. The danger with posts
reserved for women is that they can appear as tokens and face additional scrutiny that
men may not encounter64[15].

8.5.
o		

RECOMMENDATIONS
The CEDAW Committee recommends that state parties take further direct measures
in accordance with Article 4 of the convention, to ensure full implementation of article
8 of the Convention and to ensure to women on equal terms with men and without any
discrimination the opportunities to represent their Government at the international level
and to participate in the work of international organisations.

o The Country must develop a National Action Plan for the implementation Resolution 1325.

ARTICLE 9: NATIONALITY
State Parties shall grant women equal rights with men to acquire, change or retain
their nationality. They shall ensure in particular that neither marriage to an alien nor
change of nationality by the husband during marriage shall automatically change
the nationality of the wife, render her stateless or force upon her the nationality of
the husband. State Parties shall grant women equal rights with men with respect to
nationality of their children.

64 [15]

ibid
Commission for Gender Equality
CEDAW REPORT 2014

126

9. Introduction
o		

South African Citizenship65
South African citizenship can, subject to the provisions of the South African Citizenship
Act, 1995, be acquired by birth, descent, and naturalisation.

o		

Citizenship by birth
Any person who is born in South Africa and who had at least one parent who was a
South African citizen or SA permanent residency permit holder at the time of birth of
the person or who was adopted by a South African citizen or permanent resident in
terms of the Children’s Act, 2005.

65

http://www.dha.gov.za/index.php/citizenship1- Nov 2013
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o		

Citizenship by descent
If you were born outside of South Africa to a South African citizen(s) or were adopted
by a South African citizen in terms of the Children’s Act, 2005 and your birth was
registered in accordance with the births and Deaths Registration Act, 1992, you can
apply for citizenship by descent.

o		

Citizenship by naturalization
You can apply for naturalisation if you comply with the provisions of section 5 of the
South African Citizenship Act, 1995, namely:

Majors

o
o

o

o
o

o
o
o
o

Minors

o

o		

o

You have a valid permanent residence permit or exemption.
As a permanent residency permit holder you have had one year’s
ordinary residence in the Republic of South Africa immediately prior
to the application for naturalization.
After you acquired permanent residency you have had an additional
4 years of physical (actual) residence in the RSA during the eight
years before the application for naturalization (excluding the year of
ordinary residence).
Time spent in detention or residence subject to a condition does not
count as ordinary or actual residence.
Or you are married to a South African spouse, and you have
had two years of permanent residence and two years of marriage
to the South African spouse immediately prior to the application but
after you acquired permanent residence status.
Intend to continue to reside in the Republic or fall within the further
categories specified in section 5(1) (e).
You are of good and sound character
You are able to communicate satisfactorily in any one of the official
languages of South Africa.
You have adequate knowledge of the duties and responsibilities of
a South African citizen.
The responsible parent can apply on behalf of a minor at any
time provided the minor permanently and lawfully resides in the
Republic.

Citizenship by registration

This category of citizenship only applies to British citizens who lived in South Africa for
at least two years immediately prior to 2 September 1949.

Retention of Citizenship
If you want to formally obtain the citizenship of another country while retaining your
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South African citizenship, you can apply for retention of your South African. The
application must be made and approved before acquisition of the other citizenship, or
you will lose your SA citizenship automatically on the date that you have acquired the
foreign citizenship.
o		

Automatic loss of citizenship
Unless you have been granted retention of your South African citizenship prior to
acquiring another citizenship, you will lose your South African citizenship automatically
if you are 18 years and older and have obtained the citizenship of another country by
a voluntary and formal act, other than marriage, or are serving in the armed forces of
another country (where you are also a citizen) and that country is at war with South
Africa.

o		

Resumption of citizenship
You may apply to have your South African citizenship reinstated if you are a former
citizen by birth or descent and you have returned to South Africa permanently or are
living in South Africa permanently. Former citizens by naturalisation must re-apply for
permanent residence or apply for exemption thereof, before they can be considered
for resumption.

o		

Exemption from loss of citizenship
Persons, who have lost their South African citizenship by acquiring the citizenship of
another country before 6 October 1995, may apply for exemption from the loss.

o		

Renunciation of citizenship
If you are a dual citizen or intend to acquire the citizenship of another country you may
apply for renunciation of your SA citizenship.

o		

Deprivation of Citizenship
You could be deprived of your South African citizenship if you are a citizen by
naturalisation and:

o		

your certificate of naturalisation was obtained fraudulently

o		

you concealed a material fact relating to your application

o		

you supplied false information about yourself, or

o		

If you are a dual citizen you may be deprived of your SA citizenship if you have, at any
time, been sentenced to 12 months or more imprisonment in any country for an offence
that would also have been a punishable offence in South Africa, or if deprivation would
be in the public interest.

9.1. Legislative framework including an Overview of the duties and responsibilities
of the Department of Home Affairs
The duties and responsibilities of the Department of Home Affairs stem from the South African
Constitution, various empowering legislation, as well as other policy documents.
The Department’s services are divided into two broad categories, Civic Services and
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Immigration Services. Some of the Civic services are covered by the following legislative
provisions, namely:
9.1.1. Births, Marriages and Deaths

o

Births and Deaths Registration Act, 1992 (Act No. 51 of 1992) as amended

o

Regulations made in terms of the Births and Deaths Registration Act

o

Marriage Act, 1961 (Act No. 25 of 1961) as amended

o

Regulations made in terms of the Marriage Act, 1961

o

Recognition of Customary Marriages Act, 1998 (Act No 120 of 1998)

o

Civil Union Act, 2006 (Act No. 17 of 2006)

o

Regulations made in terms of the Civil Union Act, 2006

9.1.2. Identity Documents and Identification

o

Identification Act, 1997 (Act No. 68 of 1997) as amended

o

Regulations made in terms of the Identification Act, 1997

o

Alteration of the Sex Description and Sex Status Act, 2003 (Act No 49 of 2003)

9.1.3. Citizenship

o

South African Citizenship Act, 1995 (Act No.88 of 1995) as amended

o

Regulations made in terms of the South African Citizenship Act, 1995

South African citizenship can, subject to the provisions of the South African Citizenship
Act,1995, be acquired by birth, descent, naturalisation and previously also by registration in
specific instances.

9.2.

The right of women to assume a different surname
Assuming a different surname (Section 26 of Births and Deaths Registration Act, 1992)
A woman may assume her husband’s surname, or revert to her maiden surname or a prior
surname she legally bore, and since 1997 a woman may also join her surname with that of
her husband’s as a double-barrelled surname. No application to the Department of Home
Affairs is necessary in these instances, but to enable the Department to update the Population
Register, women should notify the Department of such changes in writing.

Apart from the aforesaid exclusions, no major may assume another surname unless
such change of surname has been approved by the Director-General of Home Affairs
and has been published in the Government Gazette. Applications in this regard may
be lodged at any domestic Home Affairs office or any South African embassy, mission
or consulate abroad. Applications must be on a duly completed Form and a good and
sufficient reason, in writing, for the change must be furnished.’66

66

The Department of Home Affairs. http://www.home-affairs.gov.za/, accessed 24th January 2013.
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9.3.

COMMENTS
o		

9.4.

The CGE raises a concern regarding the Department of Home Affairs’ practice
of denying women, who are getting married; the right to choose either to retain
their maiden surname, or acquire the surname of her spouse. The system there
automatically changes the women’s surname to that of her spouse (without
consultation).

RECOMMENDATIONS
o		

CGE recommends that the Department of Home Affairs should correct / update and
revise their system to afford women the choice in deciding which surname they would
like to use as this ultimately affects their identity.

o		

CGE recommends that the Department of Home Affairs changes / adapts their system
to afford persons who intend changing their gender on their identity documents, efficient
and gender sensitive service to facilitate this sensitive request.

ARTICLE 10: EDUCATION
State Parties shall take all appropriate measures to eliminate discrimination against
women in order to ensure to them equal rights with men in the field of education.
(a) The same conditions for career and vocational guidance, for access to studies and
for the achievement of diplomas in educational establishments of all categories in rural
as well as in urban areas; this equality shall be ensured in pre-school, general, technical,
professional and higher technical education, as well as in all types of vocational training;
(b) Access to the same curricula, the same examinations, teaching staff with qualifications
of the same standard and school premises and equipment of the same quality;
(c) The elimination of any stereotyped concept of the roles of men and women at all levels
and in all forms of education by encouraging coeducation and other types of education
which will help to achieve this aim and, in particular, by the revision of textbooks and school
programmes and the adaptation of teaching methods;
(d) The same opportunities to benefit from scholarships and other study grants;
(e) The same opportunities for access to programmes of continuing education, including
adult and functional literacy programmes, particularly those aimed at reducing, at the earliest
possible time, any gap in education existing between men and women;
(f) The reduction of female student drop-out rates and the organization of programmes for
girls and women who have left school prematurely;
(g) The same opportunities to participate actively in sports and physical education;
(h) Access to specific educational information to help to ensure the health and well-being of
families, including information and advice on family planning.
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10. Introduction
10.1. Human Rights-Based Approach to addressing Education

Article 26 of the Universal Declaration of Human Rights states that:
“Everyone has the right to education. Education shall be free, at least in the elementary
and fundamental stages. Elementary education shall be compulsory. Technical and
professional education shall be made generally available and higher education shall be
equally accessible to all on the basis of merit.”

Education is both a human right in itself and an indispensable means of realizing other human
rights67. It is the primary vehicle by which economically and socially marginalized adults and
children can lift themselves out of poverty and obtain the means to participate fully in their
communities.
General Comment No. 13 of the United Nations Committee on Economic, Social and Cultural Rights (the body in charge of
monitoring the implementation of the International Covenant on Economic, Social and Cultural Rights in the States which
are party to it)
67
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Education in all its forms and at all levels shall exhibit the following interrelated and essential
features:
a) Availability - functioning educational institutions and programmes have to be available in
sufficient quantity within the jurisdiction of the State party. What they require to function depends
upon numerous factors, including the developmental context within which they operate; for
example, all institutions and programmes are likely to require buildings or other protection
from the elements, sanitation facilities for both sexes, safe drinking water, trained teachers
receiving domestically competitive salaries, teaching materials, and so on; while some will
also require facilities such as a library, computer facilities and information technology;
b) Acceptability - the form and substance of education, including curricula and teaching
methods, have to be acceptable (e.g. relevant, culturally appropriate and of good quality) to
students and, in appropriate cases, parents;
c) Adaptability - education has to be flexible and be able to adapt to the needs of changing
societies and communities and respond to the needs of students within their diverse social
and cultural settings.
d) Accessibility - educational institutions and programmes have to be accessible to everyone,
without discrimination, within the jurisdiction of the State party. Accessibility has three
overlapping dimensions:
o

Non-discrimination - education must be accessible to all, especially the most
vulnerable groups, in law and fact, without discrimination on any of the prohibited
grounds;

o

Physical accessibility - education has to be within safe physical reach, either by
attendance at some reasonably convenient geographic location (e.g. a neighbourhood
school) or via modern technology (e.g. access to a “distance learning” programme);

o

Economic accessibility - education has to be affordable to all. This dimension of
accessibility is, in relation to primary, secondary and higher education: whereas primary
education shall be available “free to all”, States parties are required to progressively
introduce free secondary and higher education;

States parties have a core obligation to ensure the satisfaction of, at the very least, minimum
essential levels of each of the rights, including the most basic forms of education. These
include:
(a) To ensure the right of access to public educational institutions and programmes on a nondiscriminatory basis;
(b) To provide primary education for all
(c) To adopt and implement a national educational strategy which includes provision for
secondary, higher and fundamental education;
(d) To ensure free choice of education without interference from the State or third parties.
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10.2. Background
Background information about the AU and SADC instruments
According to the Second Decade of Education for Africa Plan of Action68 a number challenges
have been identified regarding education. These include the need to:
o

Increase access to education,

o

Improve quality and relevance, and

o

Ensure equity.

There was an effort by the continent to address these challenges through the adoption of the
first Decade of Education for Africa (1997-2006) Plan of Action which focused on:
o

Equity and access to basic education

o

Quality, relevance and effectiveness of education

o

Complementary learning modalities, and

o

Capacity building

An evaluation of the Decade revealed that most of the goals set in the Decade Plan of Action
were not achieved. After the end of the first decade, the AU adopted the Second Decade of
Education for Africa (2006 – 2015).
Some of the anticipated outcomes of this plan of action include:
o

Attained full gender equality in primary and secondary education;

o

Significantly bridged the gender gap in participation in mathematics, science and
technology at the tertiary level;

In 2006 the SADC Heads of State and Government adopted the Protocol on Education and
Training in SADC with the main objective to cooperate in education and training for purposes
of achieving a number of objectives including,

68

o

Developing and implementing common systems

o

Establishing mechanisms and institutional arrangements to pool resources effectively
and efficiently

o

Promoting and coordinating the formulation and implementation of policies and
programmes for the promotion and application of science and technology including
research.

Second Decade of Education for Africa Plan of Action 2006 – 2015 (African Union)
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10.3. THE STRUCTURE OF FORMAL EDUCATION IN SOUTH AFRICA
Formal education in South Africa is categorised according to three levels:
o
o
o

General Education and Training (GET),
Further Education and Training (FET) and
Higher Education (HE)

The GET band consists of the Reception Year (Grade R) and learners up to Grade 9, as well as
an equivalent Adult Basic Education and Training (Abet) qualification. The FET band consists
of grades 10 to 12 in schools and all education and training from the National Qualifications
Framework (NQF) levels two to four (equivalent to grades 10 to 12 in schools), and the N1 to
N6in FET colleges. The HE band consists of a range of degrees, diplomas and certificates up
to and including postdoctoral degrees.
These levels are integrated within the NQF provided by the South African Qualifications
Authority (SAQA) Act, 1995(Act 58 of 1995).
Learners attend school for 13 years; the first year of education, Grade R, and the last three
are not compulsory. Many primary schools offer Grade R, which can also be completed at an
independent Grade R school. The Department of Basic Education includes all schools from
Grade R to Grade 12, as well as adult literacy programmes, while the Department of HE and
Training deals with universities and the whole field of training, including post-school education
and training, as well as coordination of the National Human Resource-Development Strategy
(NHRDS)69.

10.4. BASIC EDUCATION
10.4.1. Legislative Framework
The Basic Education Laws Amendment Act no 15 of 2011 has revised the following act and
incorporated relevant aspects of these acts.

69

o		

The Basic Education Laws Amendment Bill, 2011

o		

The Basic Education Laws Amendment Bill amends specific provisions of the following
legislation:

o		

South African Schools Act, 1996

o		

The National Education Policy Act, 1996

o		

The Employment of Educators Act, 1998

o		

The South African Council for Educators Act, 2000

o		

The General and Further Education and Training Quality Assurance Act, 2001.

SA Yearbook 2009/10 Education
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10.4.2. Policies and Guidelines
Ø

Guidelines for the provision of boarding facilities in public ordinary schools 23 July
2012

Ø

Rights and responsibilities of parents learners and public schools: Public School Policy
Guide 2005

Ø

Policy Document of Adult Basic Education and Training 12 December 2003

Ø

Improving Access to Free and Quality Basic Education to All 14 June 2003

Ø

National Education Policy Act 27 of 1996- Admission Policy For Ordinary Public Schools
1stOctober 1998

10.5. Policy Brief: Progress in Gender Equality in Education: South Africa (September
2011)
The importance of gender equality in education within the process of international goal-setting
has been emphasized in the Education for All (EFA) Goals (UNESCO, 2000) and in the
Millennium Development Goals (MDG) (United Nations, 2006)70.The gender equality issue in
education has been a major concern in many countries, including South Africa, because of its
link with health and nutrition, economic development, and civic responsibilities71.
The concept of ‘gender equality in education’ follows the UNESCO(2003) interpretation, which
refers to the notion of boys and girls experiencing the same advantages or disadvantages
in attending school, receiving teaching methods, curricula, and academic orientation, and
producing equal learning achievements and subsequent life opportunities72. The prioritization
of the status of women in all aspects of life beyond primary education has been given particular
expression through the establishment of the Department of Women, Children and Persons
with Disability, whose main responsibility is to formulate relevant policies and monitor progress
in their implementation73.
In addition, the government has introduced a number of innovative programmes that seek
to enhance women’s vocational choices, with special attention given to accelerating their
participation in science and technology74.
Within the Department of Basic Education (DBE), there is a Gender Equity Unit whose main
function is to monitor gender equality, with particular focus on75:
(a) Ensuring equal opportunities for both boys and girls to access basic education,
(b) Enhancing girls’ retention in school,
(c) Promoting girls’ participation and performance in science and mathematics,
(d) Protection of girls against violence,
Southern and Eastern Africa Consortium for Monitoring Educational Quality: Progress in Gender Equality in Education: South
Africa (Policy Brief), September 2011, Page 1
71
Ibid
72
Southern and Eastern Africa Consortium for Monitoring Educational Quality: Progress in Gender Equality in Education: South
Africa (Policy Brief) Sept 2011, Page 2
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(e) Prevention of all kinds of gender biases in the curriculum, and
(f) Promoting equitable gender advancement in all potential career fields.
The DBE, in close collaboration with Provincial Education Departments (PED), has taken
a number of initiatives to give effect to the national priorities of promoting gender parity in
vocations and societal responsibilities76. The Girls Education Movement (GEM) was initiated
specifically to encourage girls to study science and technology (DoE, 2008). The ‘TechnoGirl Programme’ was introduced to provide career guidance and life-skills support to girls,
particularly in careers that involve mathematics and technology.

10.6. Overview of the Education System in South Africa
Table 36: Percentage of persons aged 5 years and older attending educational institutions by
Province and type of institution, 2011.

SOURCE: General Household Survey 2011
Information from the 2011 General House Survey indicates that in 2011, 35, 9% of individuals
aged 5 years and older attended an educational institution.
The Table above shows that, nationally, as much as 89% of individuals above the age of five
years attended school, while a further 4, 3% attended universities. By comparison, only 1, 6%
of individuals attended further education and training (FET) colleges. Since 1994, South Africa
has embarked on massive campaigns including adopting policy and legislative framework
to ensure that all children in the country have access to education. Currently, the schooling
system is characterised by high enrolment rates in compulsory basic education that comprises
Grades 1 – 9 by children aged 7 to 15 years. The Education Statistics in South Africa Report of
76
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2010 indicates that in 2010, there were 30 586 established public and registered independent
education institutions that submitted the survey forms.
Of these, 25 850 were ordinary schools and 4 736 were other education institutions – namely,
ECD centres and special schools. The figure of 25 850 for ordinary schools comprised the
following:
o		

14 456 primary schools, with 5 992 863 learners and 187 520 educators;

o		

6 231 secondary schools, with 3 821 763 learners and 142 181 educators; and

o		

5 163 combined and intermediate schools, with 2 445 473 learners and 88 408
educators.

Fig. 20 Percentage distribution of learners in the education system in 2010

Source: Education Statistics in South Africa 2010
The figure above show that, of the 12 644 208 learners and students enrolled in all sectors of
the basic education system in 2010, 11 810 224 (93.4%) were in ordinary public schools and
449 875 (3.6%) were in ordinary independent schools. Of the learners in other institutions,
279 476 (2.2%) were in ECD centres and 104 633 (0.8%) were in special schools. All in all,
there were 12 644 208 learners and students in the basic education system, who attended 30
586 education institutions and were served by 439 394 educators.
With regard to educators, female educators are in the majority at primary school level.
Invariably, Educators of Grade 6 classes would normally teach both reading and mathematics,
although the tendency to have subject specialists seems to be on the increase. Despite the
fact that female educators were in the majority in primary schools, relatively few of them were
school heads or principals.
In 2000, only 21 percent of Grade 6 learners were in schools where the principal was a
female. This percentage increased to 35 percent by 2007, but was still relatively low. With
relatively fewer female principals as role models, fewer girls are likely to aspire to lead roles
again widening gender inequality in the process.
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Distribution of learners, educators and schools
Fig. 21 Percentage distribution of learners, educators and schools in the ordinary school
sector, by province, in 2010

Source: Education Statistics in South Africa 2010
The Figure above shows that, in 2010, the Eastern Cape, one of the more rural provinces,
had 22.2% of the national total of ordinary schools serving 16.7% of South Africa’s learners,
while Gauteng, the most urbanised province, had 9.6% of the national total of ordinary
schools serving 16.1% of the country’s learners. This goes to show that rural provinces tend
to have proportionally more schools with fewer learners than the more urbanised provinces,
which tend to have proportionally fewer schools with more learners, an indication of higher
population density.

Gross Enrolment Ratio (GER)
Table 37: Gross enrolment ratio (GER) and gender parity index (GPI) in ordinary schools, by
province and gender2010

Source: Education Statistics in South Africa 2010 (Published by the Department of Basic
Education February 2012.
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Notes:
Education in ordinary schools could be grouped in terms of either the GET and FET bands or the
traditional primary and secondary phases. The GET band (Grades R to 9) caters for the following
phases:
o
Foundation phase (Grades R to 3),
o
Intermediate phase (Grades 4 to 6) and
o
Senior phase (Grades 7 to 9).
The FET band caters for Grades 10 to 12 and excludes learners in FET colleges.
GER is the number of learners, regardless of age, enrolled in a specific school phase (e.g. primary
phase
for Grades 1 to 7) as a percentage of the total appropriate school-age population (e.g. seven- to
13-year-olds for the primary phase). For example, a GER of more than 100% indicates that there
are more learners in the formal schooling system than in the appropriate school-age population
(total potential population), which indicates enrolment of under-aged and over-aged learners owing
to early or late entry and grade repetition.

Source: Education Statistics in South Africa 2010 (Published by the Department of Basic
Education February 2012
According to the Education Statistics Report of 2010, in 2010, (as shown in the Table above),
the national total GER for the combined GET and FET bands (Grades R to 12) was 89%,
which is lower than the GER of 91% for the combined primary and secondary phases (Grades
1 to 12). This is said to be due, mainly, to the fact that a significant number of Grade R
learners of the appropriate school age are not in ordinary primary schools. Some provinces
reflected GER values of more than 100% for the various GER groupings, suggesting that
inappropriately-aged learners were enrolled in those groupings. For the secondary phase and
the FET band, the national GER was higher for females than for males, indicating that, relative
to the appropriate school-age population, there were more female learners than male learners
in the school system. It could also mean that, for a variety of reasons, female learners remain
in the system longer than male learners.
Graph 1: Gross enrolment ratio (GER) for Grades R to 12 in ordinary schools, by province and
gender in 2010.

Source: Education Statistics in South Africa 2010
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The Graph above compares the total GER for male and female learners, Grades R to 12,
in 2010. If the GER value for a province lies above the gender parity line, this shows that
more female learners than male learners of the same appropriate school-age population are
enrolled, which indicates a disparity in favour of females.
Statistics from the Education report indicate that the provinces with the largest gender gap –
that is, whose GER values lie furthest from the gender parity line – were the Western Cape
in favour of females, and Limpopo in favour of males. One province – namely, the Northern
Cape – showed no gender gap.

10.7. EARLY CHILDHOOD DEVELOPMENT
The provision of ECD programmes in South Africa is an inter-sectoral responsibility, shared
amongst the Department of Social Development (DSD), the Department of Health and DBE,
with the Office of the Rights of the Child in the Presidency playing a monitoring role.
In 2005, government developed a National Integrated Plan for ECD. The key aim of the
Plan was to forge greater synergy between government programmes undertaken by various
departments in the field of ECD.
The plan is aimed primarily at giving the children the best start in life by building a solid
foundation of physical, emotional, psycho-social, cognitive and healthy development (UNICEF,
2005).
The 2011 General survey indicates that, government has made significant efforts to increase
access to early childhood development (ECD) provisioning by introducing a reception
programme as well as expanding the provisioning of services to children from birth to four
years.
Fig. 22 Percentage of children attending learning centres2 and being exposed to early
childhood development per province, 2011

SOURCE: General Household Survey 2011
According to the 2010 EFA Report77 , there has been an increase in Grade R enrolment from
15% in 1999 to 60% in 2009 nationally. (45% increase between 1999 and 2009.) As Figure 22
indicates, this increase has been generally steady and consistent over the years.
77
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10.7.1. BASIC EDUCATION IN SOUTH AFRICA

Matriculants at the Albert Myburgh High School in Bredasdorp, Western Cape.

Fig. 23 Percentage distribution of learners in ordinary schools, by phase and gender, in 2010.

Source: Education Statistics in South Africa 2010
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The figure above indicates that, in 2010, females and males were almost equally represented
in ordinary schools in South Africa (Females 49.7% and Males 50.3%). There were more
males than females in the foundation and intermediate phases, as many males as females
in the senior phase, and more females than males in the other two phases. The highest
percentage of females (52.6%) was found in the FET band.

Fig.24 Percentage distribution of female learners in ordinary schools, by grade, in 2010

Source: Education Statistics in South Africa 2010

The report indicate that in 2010, (see the above figure), there were fewer female than male
learners (less than 50%) in Grades R to 6, Grade 8, and other, while the opposite was true for
the other grades. Grade 12 females (54.8%) accounted for the highest female enrolment in all
the primary and secondary-level grades. The lowest female enrolment was for other (39.0%).
10.7.2. Gender Parity Index (GPI)
Gender Parity Index (GPI) is defined as GER for females divided by GER for males. This index
is used to indicate the level of access to education that females have, compared to the level of
access that males have. For example, a GPI of more than 1 indicates that, in proportion to the
appropriate school-age population, there are more females than males in the school system.
Graph 2: Gender parity index (GPI) for Grades R to 12 in ordinary schools, by province, in
2010.

Source: Education Statistics in South Africa 2010.
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The graph above shows the GPI for Grades R to 12 (GET and FET bands), by province, in
2010.According to the Education Stats Report of 2010,Gender parity is considered to have
been attained when the GPI lies between 0.97 and 1.03 (Global Education Digest 2005,
UNESCO Institute for Statistics). The report indicates that Gender parity in the combined
GET and FET bands has been achieved in seven of the nine provinces. However, in Gauteng
and the Western Cape the GPI was greater than 1.03. The GPI deviated from the norm most
strongly in the FET band. Every province reveals a GPI of greater than 1.03.

10.8. Programmes
10.8.1. Dinaledi schools
As a strategy to promote Mathematics, Science and Technology, the Department of
Education launched the concept of Dinaledi (“Star”) Schools in 2002 to improve the
quality of education in South Africa.78 The Dinaledi schools were established in rural
and township areas, and are being groomed as centres of excellence in Mathematics
and Physical Science.
There are presently over 400 designated Dinaledi schools in the country.79 The three
main areas of the Dinaledi Concept are to80:
1.

Raise participation in, as well as the performance of historically disadvantaged learners
in Senior Certificate Mathematics and Physical Science;

2.

Provide high quality Mathematics, Physical Science and Technology education for all
learners studying towards a GET or FET Certificate; and

3.

To increase and enhance the available human resources capacity, in order to deliver
education of quality in Mathematics, Physical Science and Technology.
The Dinaledi schools showed an increase in the number of higher grade Mathematics
passes from 3 815 in 2005 to 3 909 in 2006. In higher grade Science, the number of
passes increased from 4 622 in 2005 to 4 747 in 2006.81

10.8.2. Gender Education Movements (Girls Education (GEM) and Boys Education
(BEM)
The Girls and Boys Education Movements (GEM/BEM) are international movements
practiced in many countries in the world. GEM was first launched in South Africa in
2002, and formalised as a national programme in 200382. The movement operates
through the GEM / BEM clubs in public schools. These are school-based clubs made
up of learners who are committed to the promotion of human rights, dignity for all,
including mutual respect between girls and boys as well as providing social support
for learners, skills development, academic and environmental care83. The clubs are
assisted at the local level by the provincial and district personnel with responsibility for
South Africa’s Country Report “Education For All” 2008, Pg. 49
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gender equity and empowerment. They are meant to be a self-help platform for learners
that look into all issues within the school that might inhibit proper teaching and learning.
Upon making a diagnosis, members of the G-BEM clubs get together to come up with
solutions well suited for their schooling context. Learner pregnancy, the environment
and gender based violence continue to be the most challenges that learners in the clubs
have had to contend with. The philosophy behind the G-BEM clubs is that learners
have their own agency and they themselves know best the learning situation and are
able to come with innovative ideas in solving most problems pertaining to teaching and
learning. The G-BEM clubs are also a way of the Department saying learners need to
also take responsibility for their own learning.
The Department does a lot to popularise the Girls and Boys Education Movement
(G-BEM) clubs. At present, the clubs are supported by both the National and Provincial
Departments of Basic Education and UNICEF84.
Between 2006 – 2007, the percentage of male learners attending educational
institutions were more than female learners, however this has changed between 2008
to 2009, where the participation favoured female learners thus resulting in the gap
between the two groups narrowing85.
Gender Gap in Education
According to the Global Gender Gap Report (2009), South Africa made great strides in
closing gender gaps, and took the sixth position in the top 1086.
In 2008, South Africa was ranked number 22 out of the 138 countries assessed (World
Economic Forum, 2009). This achievement is also supported by the data on gender
parity presented from different sources. The primary gender parity is not fully achieved,
but is likely to be achieved by 201587. However, the gap is closing between male and
female children accessing primary education88. Meanwhile, data on access to ECD
programmes and secondary education indicates that there are more female learners
accessing education at these levels.
The Stop Rape Campaign
The Department launched the Stop Rape Campaign, with a pledge recited in all school
assemblies on the day of the launch. Currently, schools are being encouraged to recite
the Stop Rape pledge in all their assemblies. The campaign is part of the greater effort
to eliminate all forms of abuse against women and children. As part of the campaign,
Speak out against Abuse booklets have also been redistributed to schools.
10.8.3. Science and Technology
The Department of Science and Technology in collaboration with the Department
of Basic Education entered into a joint venture whereby they undertook to promote
interest and facilitate access to the field of science through the establishment of new
state of the art Science centres89namely the Cape Town Science Centre and Nelson
Ibid
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Mandela Bay Science and Technology Centre. Subsequently, a further 30 science
centres were established across the country to target learners. The official opening
of the Cape Town Science Centre took place in Observatory on the 26th of February
2013.90 The Western Cape Education Department assisted in focusing the project on
community outreach and provides support to teacher empowerment and training in
areas of maths, sciences, and technology.
10.8.4. National Sport and Recreation Plan( NSRP)91
In all the activities, as outlined in the NSRP, special emphasis is put on the inclusion,
empowerment and promotion of government’s priority groups, namely the youth, the
aged, women, rural communities and people with disabilities. These groups should
receive priority when programmes are designed and funded to promote inclusively
The NSRP also aims to ensure that sport and recreation activities are used as powerful
tools for fostering healthy child and individual development, teaching positive values
and life skills, reducing conflict and criminal behaviour, strengthening education and
preventing disease (particularly HIV and AIDS).
The plan provides a tool for all South Africans to unite and strive towards common
goals and offers a medium to recognise our common humanity in meaningful ways.
Transversal issue: 4 : “To ensure that equal opportunities exist for all South Africans
to participate and excel in sport and recreation through the adoption of deliberate
transformation initiatives” – non-negotiable imperative. Core Value: Equitability: Every
individual should have an equal opportunity to make for him/herself the life that he/she is
able and wishes to have, consistent with his or her duties and obligations as a member of
society without being hindered in or prevented from doing so by discriminatory practices.
Equitable treatment is a fundamental value for all participating in sport.”
10.8.5. Adult Basic Education and Training (ABET)
According to the Department of Educations’ National Policy Document on Adult Basic
Education and Training, (ABET) is seen as both a right and a functional necessity
in a changing society which requires an enlightened citizenry in a lifelong process
of learning. The Department has, through its Adult Education and Training (AET)
Directorate, engaged in a number of activities to build up an ABET system that is
based upon principles and practices of equity, redress, development, reconstruction,
access, integration, partnership, sustainable use of resources, a flexible curriculum,
outcomes-based standards of attainment, the recognition of prior learning and costeffectiveness92.
The main purpose of the policy is to help practitioners and planners to promote,
implement, monitor and evaluate robust ABET practice in order to ensure that ABET
occupies a central place in the development of the education ands training system.
The National Multi-year Implementation Plan for Adult Education and Training
Accreditation and Provision was developed and adopted in September 1995. This led
grahamstown
90
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to the launch of its Ithuteng (Ready to Learn) campaign in 1996 as the first pilot ABET
program nationwide93.
It must be noted that the governments policy for ABET must be understood within the
overarching goal of building a just and equitable system which provides good quality
education and training to adult learners throughout the country. The White Paper on
Education (1995) clarifies that “the right to basic education…applies to all persons
- including children, youth and adults. Basic education is thus a legal entitlement to
which every person has a claim.”94
The term ‘adult basic education and training’ subsumes both literacy and post-literacy
as it seeks to connect literacy with basic adult education on the one hand and with
training for income generation on the other hand”95.
In February 2008, government launched the KhaRiGude (“let us learn”) mass literacy
campaign. The campaign is aimed at reducing adult illiteracy by:
•

Mobilising potential learners, educators and other support personnel to participate
in the mass literacy campaign

•

Developing learner and educator-support material

•

Setting up relevant systems at national, provincial and district level to facilitate
national implementation of the campaign

•

Establishing and maintaining a database of 4,7 million learners and 40 000
educators over the campaign period.
By June 2009, progress included offering classes to 620 000 learners in 11 languages,
at 35 000venues across South Africa. The campaign also created about 75 000 shortterm teaching jobs.96
The campaign makes specific efforts to target vulnerable groups. In 2011, 80% of the
learners were women, 8% were people with disabilities, 25% were youth and 20%
were above the age of 60.” 97 Amid the period of the FET programmes inception up until
March 2011, approximately 1, 5 million learners became literate. From 2010 to March
2011, 609 199 learners successfully completed the programmed. FET programs are
migrating from provincial competencies to exclusive national competencies, so there
will be more of a standardized FET system throughout South Africa. This may improve
with equality and upholding of rights of students.98
Government has shown commitment to achieve the goal of reducing the illiteracy rate
by 50 per cent by 2015; in line with the education for all and MDGs target.
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South Africa is committed to fulfill the 2000 Dakar commitment of reducing illiteracy
by 50% by 2015. From 2002 the literacy rate increased to reach 74% in 2005, and
has remained at that level until 2008. The stagnation of the literacy rate between
2005 and 2008 confirms the need for more vigorous programmes to address the
illiteracy challenge facing society.
In order to increase the levels of adult literacy, the KhaRiGude Literacy Campaign
was initiated to enable 4.7 million adults to become literate between the 2008 and
the end of 2012.Enrolments to the Campaign have surpassed expectations and
presently the Campaign has in excess of 360 000 learners enrolled.

Source: Development Indicators 2009

Table 38: ADULT LITERACY RATE

Graph 3: Adult Literacy Rate

Source: Development Indicators 2009

10.8.6. General information and issues of concern
10.8.6.1. Teenage Pregnancy and support rendered to girl-children
In South Africa’s Basic Education sector, it is widely recognised that one of
the major contributing factors to the high drop out rate of girl-children from the
education system relates to teenage pregnancy and the barriers teenage mothers
encounter when they are reintegrated back into the schooling system. Despite
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safe-sex programmes being included in the school curriculum through the Life
Orientation course, School Governing Bodies ultimately affect, either positively
or negatively, the manner in which teenage pregnancy incidents are dealt with.
Teenage mothers are sometimes subjected to harsh treatment, harassment and
discrimination by fellow learners, teachers and community members.
The Human Science Research Council (HSRC) conducted research on behalf
of the Department of Basic Education99 which confirmed that education is highly
valued among South African youth. Despite this fact, a lot of girls drop out of
school due to teenage pregnancy. There are debates that the rise in access to
education since the 1970s, particularly for young women, has been met with a
concomitant decline in teenage fertility.100 Despite all kinds of debates, local and
international studies show that teenage pregnancy has an element of poverty and
of poor school performance. 101 It must be noted that while pregnancy may be the
endpoint most directly associated with dropout, it is often not the cause. Girls who
perform poorly at school are more likely to dropout of school, experience early
fertility and less likely to return to school following a pregnancy.102 In fact data
from SA shows that dropout often precedes pregnancy.103Incomplete education
has been identified as a significant risk factor for negative reproductive health
outcomes, including early pregnancy and HIV.104
The HSRC Report further states that due to South Africa’s liberal policies,
pregnant girls are allowed to remain in school and to return to school after they
had given birth, which fosters the attainment of education and assist in delaying
further pregnancy. However, only about a third of teenage mothers return to
school. This may be related to uneven implementation of the school policy, poor
academic performance prior to pregnancy, few child-caring alternatives in the
home, poor support from families, peers and the school environment, and the
social stigma of being a teenage mother.105 South African data shows that the
likelihood of re-entering the education system decreases when childcare support
is not available in the home and for every year that teen mothers remain outside
of the education system.106
Instituting strategies to retain girls in school by addressing both financial and
school performance reasons, as well as ensuring early return post-pregnancy,
may be the most effective social protection that the education system can offer to
prevent and mitigate the impact of early pregnancy.107 When learners do dropout
of school, concerted effort is required to re-enrol them in school or in alternative
systems of education.108
The Report further elaborates on barriers that hinder the retention of learners,
and seeks to propose solutions.
Teenage Pregnancy in South Africa – with a specific focus on school-going learners, August 2009, Pg 15
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These include:109
o		

Improving the quality and quantity of health to learners to facilitate learning outcomes

o		

Instituting interventions that would promote uninterrupted schooling to prevent
pregnancy and HIV

o		

Addressing the financial barriers to schooling and setting up a system for the remediation
of school performance for those learners repeating grades.

o		

Having plans and processes in place to implement conditional cash transfers with
HIV as an outcome measure. This initiative had been tested in schools in Mexico,
Bangladesh, Nicaragua and Brazil with success.

o		

Having systematic processes in place to re-enrol learners who drop out of school, back
in school or in alternative systems of education.

In a rights-based society, young girls who experience early pregnancy should not be denied
access to education. This has been entrenched in law through the Constitution and Schools
Act of 1996.110
In 2007, the Department of Education released ‘Measures for the Prevention and Management
of Learner Pregnancy which continue to advocate for the rights of pregnant girls to remain in
school, but suggest an up to two year waiting period before girls can return to school in the
interest of the rights of the child.111 Any proposed shift in policy and practice needs to be
informed by a well-rounded understanding of the context of teenage pregnancy112.
10.8.6.2. Relevant Case Law

•
•

•

•
•
•

Head, Department of Education, Free State Province v Welkom High School and
Another 2012 (6) SA 525 (SAC)3
The case dealt with SGB‘s pregnancy policies – Welkom High School and Harmony High
School Free State.
The aforementioned policies excluded pregnant pupils from attending school as they were
made to leave school for the rest of the year that they gave birth, irrespective of whether
they are well enough to go back to school, or have the capacity to catch up on missed work.
The pupils were only allowed to return the following year to permit them to “re-do” the year
they had missed.
The provincial department of education attempted to intervene and cited that the policies
were unconstitutional    and that the HOD was lawfully entitled to order the principals of the
Welkom High School and Harmony High School, not to comply with pregnancy policies their
governing bodies adopted in 2008 and 2009.
The cited schools in turn approached the Free State High Court for an interdict preventing
the HOD from interfering with the implementation of their policies.
The cited High court granted the interdict, which the Supreme Court of Appeal (SCA)
confirmed. Both courts found that the HOD did not have authority to instruct the principals
to contravene the duly adopted school policies.
The HOD appealed against the decision in the Constitutional Court.
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Head of Department, Department of Education Free State Province v Welkom High
School and Another; Head of Department, Department of Education Free State
Province v Harmony High School and Another (Equal Education and Centre for
Child Law as Amicus Curiae) CCT103/12113 , which dismissed the appeal against the
decision of the SCA, but ordered the schools to review their policies on pregnant pupils. As
per the Centre for Child Law’s media statement, the Constitutional Court found:
“That the HOD had acted unlawful in the manner in which he instructed the schools to
allow the pregnant learners to return to school. However, it held that the school policies
at face-value infringed the rights of pregnant learners and ordered the schools to review
the policies in light of the requirements set out in the judgment. The Constitutional Court
further ruled that schools have an obligation to formulate pregnant learner policies that are
in line with the Constitution and preserve the rights of the learners. The judgment clearly
stipulates that pregnant learner policies must be in line with the Constitution and in effect
endorses the internationally held view that pregnant learners should be encouraged to
return to school and complete their education “.

10.9. REPORTS BY THE DBE ON COMPLIANCE WITH REGIONAL OBLIGATIONS
10.9.1. South African Country Report: Progress on the Implementation of the Regional
Education and Training Plan.
In May 2011 the Department of Basic Education released its report on the implementation
of the SADC Protocol titled “South African Country Report: Progress on the
Implementation of the Regional Education and Training Plan”.
The report focused on country wide programmes and commitment to international
agreements such as the SADC and AU. The Second Decade of Education Plan of
Action has eight priorities114. These are:

113

1.

Gender and Culture

2.

Education Management Information Systems

3.

Teacher Development

4.

Tertiary education

5.

Technical and Vocational Education and Training

6.

Curriculum and teaching and learning materials

7.

Quality management

http://www.constitutionalcourt.org.za/uhtbin/cgisirsi/gOA8RMBQ8b/MAIN/0/57/518/0/J-CCT103-12

Department: Basic Education, South African Country Report: Progress on the Implementation of the Regional Education and
Training Plan, May 2011, Page 1
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Achievements to date115:
a) Introduced Annual National Assessments for Grade 1 to Grade 6 within a programme
called the “Foundations for Learning Campaign”.
b) Near universal enrolment with gender parity.
c) Apartheid inequalities in public funding per learner have been virtually eliminated.
d) School lunches have become the norm in schools in poorer areas.
e) Important institutional mechanisms have matured.
f) Introduction of No Fee schooling for the poorest 60% of learners
g) School governing bodies on the whole provide an effective mechanism for parent
involvement.
h) Mass literacy programme, KhariGude, recognised internationally by Commonwealth of
Learning for its outstanding methods.
i) Average grades of schooling completed by 20 year olds has risen from 9.5 grades in
1995 to 11.2 grades in 2009.

The following text box indicates some of the challenges and emerging lessons as outlined in
the report:
Noted implementation Challenges and Emerging Lessons
a) Failing in primary objective: most schools do not have conditions required for effective attainment
of learning outcomes. Key factors contributing to system failure: socio-cultural environment in and
outside schools; enabling policy context coupled with capable bureaucracy to support schools
effectively; school management and governance; teacher capability and commitment; parental
involvement; adequacy of fixed infrastructure; and adequacy of teaching and learning inputs116.
b) Very high repetition rates and unacceptable dropout rates – especially affects poor African
learners. The Department still has a long way to go and the eradication of inequality remains a
key priority in the schooling system. Significant challenges in terms of literacy and innumeracy by
learners117.
c) Biggest challenge is the impact of high income and wealth inequality in country. There is a huge
differential in discretionary income used to supplement education spending. This is a major factor
in reproducing inequality. South Africa is experiencing a dramatic increase in private education
expenditure on school fees and extra classes118.
d) A fragmented legislative and policy framework for Early Childhood Development (ECD), resulting
in uncoordinated service delivery; limited access to ECD services; inequities in existing ECD
provision; the variable quality of ECD services; a lack of adequate human and financial resources
for the high demand by the ECD sector, at national, provincial and local/district level; as well as
limited interdepartmental/inter- sectoral collaboration to ensure adequate, efficient and quality ECD
provision for children. The Presidency has identified this challenge and government departments
are working towards an integrated ECD approach to the provision of coherent and coordinated
programmes for developing young children in South Africa119.
115

Department: Basic Education, South African Country Report: Progress on the Implementation of the Regional Education and
Training Plan, May 2011, Page 18
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e) Although primary education in South Africa is characterised by very high rates of enrolment and
retention there is a small percentage of children who are still out of school120.
f) It is furthermore evident that compulsory basic education in South Africa is characterised by very
high levels of participation. However, a significant proportion of children who suffer from disabilities,
are not succeeding in accessing education. A concerted effort is required to target this group of
children to ensure education for all121.
g) Assessing progress towards gender equality requires measuring meaningful progress towards
the right to education. This requires assessing both quantitative and qualitative information on a
wide range of phenomena that underpin the rights of men and women to, within and via education.
A significant challenge is therefore posed by the collection of data, and its interpretation. There is a
challenge of gender based violence. However the Department of Basic Education (DBE) published
a Handbook for learners on how to prevent sexual abuse in public schools in an attempt to tackle the
challenge of gender violence122. The handbook aims to provide learners, teachers and parents with
the necessary knowledge about sexual harassment and violence. It further explains the procedures
that need to be followed if learners experience sexual violence in schools.
h) Although South Africa has done well to systematically expand its educational system and to
lengthen the schooling experience of successive learner cohorts, there is little dispute that the
quality of its schooling remains an impediment to development123.
i) Teacher absenteeism appears to be a problem in many schools. A study on educator leave
undertaken by the Department concludes that the rate of educator leave in South Africa is about
10% and, that in over one-third of schools, the leave rate is higher than 10%124. Improving teacher
attendance in these schools is clearly a priority. The Department’s Action Plan to 2014 commits
the system to ensuring that there is an improvement in the management capacity of schools and
promotes the proper working of districts125. The Department recognises that these are major issues
that require systemic and high-level intervention, and will address these as part of the intervention
strategy of the system.

The Department of Basic Education has introduced several initiatives to realise all SADC / AU
priorities. Theses include:
1.

A review of the curriculum,

2.

Girls Education Movement (GEM),

3.

Boys Education Movement (BEM),

4.

National school nutrition programme,

5.

scholar transport and

6.

No Fee school policy amongst others126.

There is an emphasis on quality management as a priority area which was integrated into the
Department of Basic Education’s Action Plan to 2014: Towards Realisation of the Schooling
2025which will focus on improving the quality of education and reducing the financial burden
of education costs for parents, to improve access to quality education and to give effect to the
right to education. The plan proposes 27 National Goals that lie at the heart of the vision for
education127.
Ibid
Ibid
122
Department: Basic Education, South African Country Report: Progress on the Implementation of the Regional Education and
Training Plan, May 2011, Page 19
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10.9.2. South Africa’s Country Report of 2008 “Education for All”
Education for All (EFA) is an international pledge shaped at the World Conference on Education
in Jomtien, Thailand in 1990 with the goal of ensuring that all children have access to good
quality education.128
Participating countries assembled again in Dakar, Senegal, in 2000 and concluded that the
goal of quality education for all by 2000 was far from being realised and subsequently renewed
their commitments to education for all. They adopted six goals, three of which had timelines
attached to them, namely:
1.

to see every child completing a quality basic education,

2.

to increase literacy levels by 50% and

3.

to ensure gender equity in education – all by 2015.129

The Department of Education’s EFA compliance Report of 2008 provides an appraisal of the
progress made in South Africa towards the achievement of the EFA goals and further expands
on the policies and programmes that have been introduced by the Department of Education
(DoE) in achieving the EFA goals and targets.130

Goal 5 of EFA: Relates to the elimination of gender disparities in primary and secondary
education by 2005, and the achievement of gender equality in education by 2015, with a
special focus on ensuring female learners’ full and equal access to, and achievement in
basic education of good quality

The Country Report acknowledges that gender parity in accessing primary and secondary
education, inclusive of Early Childhood Development, has almost been achieved in South
Africa.131 However, the proportion of male learners to female learners is marginally higher in
primary schools, and that of female learners to male learners is marginally higher in secondary
schools.132 According to this report, this could primarily be attributed to higher levels of male
learners repeating a grade compared to female learners repetition amongst male learners, as
compared to female learners133.

South Africa’s Country Report “Education For All” 2008, Pg. 8
Ibid
130
Ibid
131
South Africa’s Country Report “Education For All” 2008, Pg. 56
132
Ibid
133
Ibid
128
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Higher Education & Training in South Africa

University of Cape Town
The provision of post-school education and training in South Africa occurs through three main
types of public and private education and training institutions, namely:

o		
o		
o		

Higher Education and Training Institutions (HEIs),
Further Education and
Training (FET) Colleges and Adult Education and Training (AET) Centres.

In addition, Sector Education and Training Authorities (SETAs) facilitate the training of workers
and unemployed persons via a levy-grant system134.Under Apartheid there were separate
134

Statistics on Post-School Education and Training in South Africa: 2011
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institutions for different race groups where historically ‘white’ institutions were most favourably
located and resourced and conducted almost all research, and there was a binary system
featuring academic universities and vocational technikons.
A decade after the birth of democracy, the binary divide was dismantled, and the number
of universities and vocational technikons were cut from 36 to 23 through mergers and
campus incorporations involving most institutions. Presently, higher education in South Africa
comprises three types of institution: ‘traditional’ research-focused universities, universities
of technology and comprehensive universities that combine academic and vocationallyorientated education.135
Information from the International Education Association Report136 indicate that South Africa
has:
o

Eleven universities: traditional universities that offer Bachelors degrees and have
strong research capacity and High proportions of postgraduate students.

o

Six universities of technology: vocationally-orientated institutions that award higher
certificates, diplomas and degrees in technology; and have some postgraduate and
research capacity.

o

Six comprehensive universities: offering both Bachelors and technology qualifications,
and focusing on teaching, but also conducting research and postgraduate study.

o

National Institutions: these are located in rural areas in order to offer additional physical
locations where students can access higher education. These are located in provinces
that previously had no university provision (Northern Cape National Institute for Higher
Education and the Mpumalanga National Institute for Higher Education.

One of the mandates of the new structure was to achieve increased access for all students.
Since 2000, South African student enrolment has grown at a rate of 4.2% per year on average
and takes into account a negative growth experienced between 2004 and 2005 as a result of
the merger of Higher education institutions137. Subsequently, between 2005 and 2009, growth
slowed to 2.3% per annum and between 2010 and 2011 the figure shot up to 6.2% or the
equivalent of 55 000 students.

10.9.3. ENROLMENTS

Table 39: Number of institutions and student enrolment: 2011

Source: Statistics on Post-School Education and Training in South Africa: 2011
According to the International Education Association of South Africa 2011 report
Ibid
137
Ibid
135
136
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Table 40: Overview of enrolment in public higher education institutions: 2011

Source: Statistics on Post-School Education and Training in South Africa: 2011

The Table above shows that:
1.

The majority of students enrolled in public HEIs are female and Black (African, Coloured
and Indian/Asian).

2.

Female enrolment at the University of Zululand was almost twice that of males in 2011.

3.

Female students comprise 54% of all students enrolled in contact programmes, and
63% of those enrolled in distance education programmes.

4.

Black African students comprised 78% of all students enrolled in contact programmes,
and 83% of all those enrolled in distance education programmes.

5.

The racial composition of students across HEIs reflects both racial demographic
distribution patterns across the country as well as historical continuities. For instance,
over 95% of all students who enrolled at the University of Venda, the University of
Zululand and the Mangasothu University of Technology are Black (African, Coloured,
Asian/Indian), while

6.

The University of Pretoria and the University of Stellenbosch have more White than
Black students
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Fig. 25 Percentage distribution of headcount enrolments in public higher education
institutions, by major field of study: 2011

Source: Statistics on Post-School Education and Training in South Africa: 2011

Fig. 26 Percentage distribution of headcount enrolments in public higher education
institutions, by qualification type: 2011

Source: Statistics on Post-School Education and Training in South Africa: 2011

Fig.27 Percentage distribution of headcount enrolments in public higher education
institutions, by attendance mode and gender: 2011
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Table 41: Headcount enrolments in public higher education institutions, by major field
of study and qualification type: 2011

Source: Statistics on Post-School Education and Training in South Africa: 2011
Brief explanation of the figure above:
1.
2.

3.
4.
5.

Over 40% of all university students enrolled in humanities programmes in 2011, while
28% enrolled in Science, Engineering and Technology (SET) programmes.
Over half of all students in public HEIs (close to 480 000) were enrolled in undergraduate degree programmes in 2011, while close to one-third of students in public
HEIs had enrolled in undergraduate diploma and certificate programmes (about 290
000).
Close to 13 000 Doctoral students and about 49 000 Master’s students enrolled in
public HEIs in 2011.
The most popular field of study in 2011 was Business and Management (288 487),
followed by Science, Engineering and Technology (264 447) and Humanities (220 326).
The Table shows that about 165 000 students were enrolled in education-related
studies.
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10.9.4. Graduates

Table 42: Number of graduates of public higher education institutions, by major field of
study and qualification type: 2011

Source: Statistics on Post-School Education and Training in South Africa: 2011
The above Table shows that in 2011:
1.

Over 160 000 students graduated with degrees or received diplomas/ certificates from
public HEIs.

2.

The majority of graduates and diplomat’s (students who received diplomas or
certificates) were in the fields of Science, Engineering and Technology (SET) and
Business.

3.

Close to 38 000 students completed their degrees/diplomas/certificate programmes in
the field of education.
Commission for Gender Equality
CEDAW REPORT 2014

160

4.

Almost half of these students were from UNISA and North West University.

5.

About 10 000 students from public HEIs graduated with a Master’s degree, while just
over 1 500 students graduated with a Doctoral degree.

6.

The University of Pretoria produced the highest number of doctoral students in 2011
(at 206), followed by the University of Witwatersrand (169) and the University of Cape
Town (163).

7.

In 2011, the majority of Master’s graduates came from the University of Pretoria (1 342)
and the University of Stellenbosch (1 296).

8.

The graduation rate of doctoral students in South African public Higher Education (HE)
institutions was 12%. (The graduation rate has been calculated by dividing the doctoral
graduates of the 2011 academic year by the headcount enrolments of that year. Doctoral
graduates in 2011 would normally have enrolled prior to the 2011academic year.

9.

For Master’s and undergraduate students the graduation rate was 20% and 15%,
respectively.

10.10. Private Further Education and Training Colleges: Enrolment
Table 43: Headcount enrolment per programme and per gender in 2011

Source: Statistics on Post-School Education and Training in South Africa: 2011
Table shows that:
1.

Total student enrolment at 277 Private FET Colleges stood at over 134 000 in 2011,
with the majority of students (close to 60%) being female.

2.

Occupational qualifications dominate programme offerings at Private FET Colleges

3.

Of note too, is that over one-third of Private FET College students are enrolled in
skills development programmes and short courses, in contrast to a significantly lower
proportion in Public FET Colleges.
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10.11. HIGHER EDUCATION
Table 44: Graduating science, engineering and technology (set) students

Source: Development Indicators 2009

Table 45: Number of NC (V) Level 4 students registered, wrote and passed, per course
and gender in 2011

Source: Statistics on Post-School Education and Training in South Africa: 2011
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10.26.10. LECTURERS

Table 46: The table below illustrates the gender representation of permanently
appointed lecturers in the various Universities as of 2011
LECTURERS WITH PERMANENT APPOINTMENTS, IN 2011
FEMALE

UNIVERSITY

MALE

PROF.

ASS.
PROF.

SNR
LECTURER

LECTURER

JNR
LECTURER

BELOW
JUNIOR
LECTURER

TOTAL

PROF.

ASS.
PROF

JNR LECTURER

BELOW
JUNIOR
LECTURER

TOTAL

Cape Peninsula
University of
Technology

3

14

47

194

46

0

304

7

18

83

239

56

0

403

University of
Cape Town

37

79

141

184

2

1

444

177

136

160

134

1

0

608

Central
University of
Technology

2

6

16

47

34

0

105

6

8

30

86

31

0

161

Durban
University of
Technology

0

0

63

182

15

0

260

0

0

93

173

7

0

273

University of
Fort Hare

2

5

24

44

20

0

95

25

19

50

67

13

0

174

University of
Free State

17

28

96

180

65

17

403

84

51

125

135

36

10

441

University of
Johannesburg

36

25

133

204

3

0

401

77

40

153

177

7

0

454

University of
KwaZulu-Natal

36

57

112

352

1

44

602

107

117

153

300

2

23

702

University of
Limpopo

13

16

88

172

22

0

311

54

43

153

193

22

0

465

Nelson Mandela
Metropolitan
University

16

23

52

134

21

0

246

54

49

90

106

2

0

301

North West
University

34

53

165

220

77

0

549

127

127

180

170

41

0

645

University of
Pretoria

43

64

188

217

23

2

537

170

106

152

126

20

2

576

Rhodes
University

9

12

49

49

3

0

122

53

39

45

55

2

0

194

University of
South Africa

90

94

256

260

54

0

754

160

118

240

192

48

1

759

University of
Stellenbosch

41

39

78

189

18

5

370

177

74

138

148

12

0

549

Tshwane
University of
Technology

0

23

82

233

0

0

338

0

79

119

266

0

0

464

University of
Venda

4

5

18

63

12

0

102

23

18

62

84

28

0

215

Vaal University
of Technology

0

0

31

101

3

0

135

0

0

58

111

1

0

170

Walter Sisulu
University

5

3

34

184

28

0

254

18

11

70

211

36

0

346

University of the
Western Cape

72

0

62

122

0

0

256

109

0

86

84

0

0

279

University of
Witwatersrand

39

74

139

229

19

0

500

106

115

144

169

9

0

543

University of
Zululand

2

1

21

67

10

0

101

17

15

28

102

6

0

168

Mangosuthu
University of
Technology

0

0

8

45

5

0

58

1

0

25

100

9

0

135

501

621

1,903

3,672

481

69

7,247

1,552

1,183

2,437

3,428

389

36

9,025

Total

Source: The Department of Higher Education
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Table 47: (The table below illustrates the ratio of academics permanently employed
as of 2011. The information was furnished to the CGE directly from the Department of
Higher Education & Training)
UNIVERSITY

FEMALE

MALE

TOTAL
(FEMALE + MALE)

Cape Peninsula University of Technology

318

445

763

University of Cape Town

446

609

1,055

Central University of Technology

105

164

269

Durban University of Technology

274

318

592

University of Fort Hare

106

185

291

University of Free State

404

442

846

University of Johannesburg

412

459

871

University of KwaZulu-Natal

700

770

1,470

University of Limpopo

327

479

806

Nelson Mandela Metropolitan University

268

311

579

North West University

549

645

1,194

University of Pretoria

633

648

1,281

Rhodes University

123

196

319

University of South Africa

755

760

1,515

University of Stellenbosch

381

558

939

Tshwane University of Technology

339

497

836

University of Venda

107

218

325

Vaal University of Technology

141

193

334

Walter Sisulu University

259

348

607

University of the Western Cape

257

279

536

University of Witwatersrand

500

544

1,044

University of Zululand

101

169

270

Mangosuthu University of Technology

58

135

193

Total

7,563

9,372

16,935

Source: The Department of Higher Education
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South Africa’s Higher education sector is said to be the strongest and most diverse
in Africa. It has seen nearly 900 000 students enrolled in fewer, but larger, public
universities. Nearly one in five young South African youths enter Higher education138.
One of the concerns in South Africa is the high unemployment rate, especially in the 18 –
24 demographic139. According to a Treasury Report (2011), 51% of this population group is
unemployed. By Treasury’s own admission, post-secondary education is a crucial component
of employability as 59% of graduates in South Africa are employed140. Government took a
resolution to address this issue by adopting a national strategy which is focussed on job
creation.
In 2008 South Africa’s student participation rate – (the proportion of 18-24 year-olds in higher
education) – was 16.6%, based on 2008 figures with the strategic intent to reach 20% by
2014141.
While access to higher education has significantly improved, there are still racial and gender
divides between the participation rates of young people: some 60% of white and more than
half of Indians enter higher education, but the rate of Coloureds is 13.6% while Africans are still
the lowest at 12.8%142. The primary reason for this ongoing disparity is the low quality primary
and secondary schooling. In 2009, 57% of the student population was female and 43% male.

Table 48: The table below illustrates the Higher education landscape in South Africa
as of 2011143
STUDENTS ENROLMENT IN 2011
FEMALE

FEMALE
WITH
DISABILITIES

MALE

MALE
WITH
DISABILITIES

UNKNOWN
GENDER

TOTAL
(FEMALE + MALE
+ UNKNOWN
GENDER)

TOTAL DISABILITY (FEMALE + MALE
+ UNKOWN
GENDER)

Cape Peninsula
University of Technology

17,314

26

15,192

40

0

32,506

66

University of Cape Town

13,127

220

12,152

322

22

25,301

543

Central University of
Technology

6,013

4

6,631

8

0

12,644

12

Durban University of
Technology

12,333

63

12,507

76

0

24,840

139

University of Fort Hare

6,404

1

4,740

4

0

11,144

5

University of Free State

18,870

99

12,716

76

0

31,586

175

University of
Johannesburg

27,942

71

22,586

105

0

50,528

176

University of KwaZuluNatal

24,560

176

17,202

166

0

41,762

342

University of Limpopo

11,148

29

9,356

33

0

20,504

62

UNIVERSITY

UNKNOWN
GENDER
WITH DISABILITIES

1

Ibid
Ibid
140
Ibid
141
Ibid
142
Ibid
143
As per information furnished to the CGE directly by the Department of Higher Education & Training.
138
139
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Nelson Mandela
Metropolitan University

14,167

29

12,089

40

0

26,256

69

North West University

37,512

189

19,128

150

1

56,641

339

University of Pretoria

34,130

194

23,935

171

63

58,128

365

Rhodes University

4,284

32

2,994

31

0

7,278

63

University of South
Africa

202,002

1,320

126,861

1,149

1

328,864

2,469

University of
Stellenbosch

13,863

157

13,403

168

0

27,266

325

Tshwane University of
Technology

26,104

28

23,971

51

0

50,075

79

University of Venda

5,560

4

4,782

12

0

10,342

16

Vaal University of
Technology

10,043

37

11,818

42

0

21,861

79

Walter Sisulu University

15,273

0

11,756

0

0

27,029

0

University of the
Western Cape

11,243

134

7,521

104

0

18,764

238

University of
Witwatersrand

15,675

64

13,329

82

0

29,004

146

University of Zululand

10,164

0

5,428

0

0

15,592

0

Mangosuthu University
of Technology

5,266

79

5,020

69

0

10,286

148

Total

542,997

2,956

395,117

2,899

87

938,201

5,856

1

Source: The Department of Higher Education
According to the Department of Higher Education and Trainings 2009 statistics, there are
an estimated 46 428 full-time staff in South Africa’s 23 public universities, including 16 320
academics. An estimated 65 000 staff are employed part-time. Most staff was white, closely
followed by African staff. While whites dominate the academic and professional personnel
categories, black people are in the majority in Administration or Service jobs144. Efforts to
transform the demographic profile of academic and professional university staff have been
slower than among students. However, there has been a gradual increase in the proportion of
black people and women145. In 2009, 44% of the academic staff was female, but this does not
reflect that women are still concentrated at the lower-end of the academic scale146.

Table 49 :
Instruction &
Research Staff

Administrative
Staff

Service Staff

16 320

24 766

5 342

% Black

42

65

97

% Women

44

63

40

Total

Source: The Department of Higher Education
Ibid
Ibid
146
Ibid
144
145
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10.12. Further Education and Training (FET)
South Africa’s FET system is firmly entrenched within the higher education system. The colleges
were also restructured through a merger process. This has meant that the sector that had 152
technical colleges now has 50 on 256 campuses across the country147. The FET sector has
been expanded through a R1.9 billion recapitalisation project funded by government in order
to improve the quality of education and to tackle the country’s skill shortage148. FET Colleges
had a participation rate of 420 475 students in 2009149. The government has planned to have 1
million students enrolled at the colleges by 2014. The Department has introduced the Further
Education and Training Colleges Amendment Bill (2011) in order to reposition colleges as
entities reporting to the Minister, rather than being responsible to provincial administration.
10.12.1. Science and Technology
The Department of Science and Technology has commissioned several research studies
through the National Advisory Council on Innovation (NACI) which revealed that inequality
in terms of gender participation and performance in SET still persists, despite increasing
measures to eliminate barriers that restrict, exclude or imposes distinctions on women’s active
participation and study in the field of science, mathematics and technology. The Department
established the SET for Women sub-group under NACI to advise the Minister on issues
around women participation in SET. Several recommendations of this sub-group have been
integrated into existing programmes with additional new programmes being put in place. In
addition, NACI publishes annual “Facts and Figures” booklet on the state/progress of women
participation in SET. The aforementioned initiative serves as a support mechanism to ensure
equal opportunity in the SET field.
In formation from the department indicates that, at undergraduate and honours level, women
are already in clear majority for total enrolments and graduations. In 2009, 57% of all enrolled
undergraduate students and 63% of all honours students were women. Between 2001 and
2009, women’s enrolment at PhD level increased from 38% to 43% of total enrolments, and
women graduations increased from 37% to 42%. Of the total number of students funded
by NRF, women constitute 77% at honours level, 57% at master’s level, 50% at doctoral
level. The numbers only get below 50% participation levels at postdoctoral level with women
constituting 46% of funded postdoctoral researchers, 34% of NRF research grant holders, and
only 29% of all rated researchers.
By the Department of Science and Technology’s own account, “the greatest gender imbalance
is in engineering and technology sector where only one in four students is a woman”. 150 A further
initiative saw the collaboration with SKA International Consortium which aimed at developing
methods of attracting young people to the field of science and technology as a career while
looking to advance women in technology. In order to allow women more opportunities and
experience in the field of science, the Department of Science and Technology also created a
larger internship program to attract, sustain, empower and advance women and to ensure its
continued investment in women more as well as maintaining investment in men.
The initiative saw the internship programmes budget increase to R110 million and R30 million
Ibid
Ibid
149
Ibid
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being set aside for the next two years to double intern participation. 151 A further R152, 7 million
was set aside in 2010 for additional funds for students and researchers. Policy makers have
also created booklets, one focusing on science education for girls.
The Technology Innovation Agency (TIA) created by an act of Parliament on the 24th
November 2008 is an initiative of the Department of Science & Technology (DST) that came
into existence through the promulgation of the Technology Innovation Agency Act No.26 of
2008. The TIA’s mandate is to enable and support technological innovation across all sectors
of the economy in order to achieve socio-economic benefits for South Africa and enhance its
global competitiveness. This entails supporting the development and commercialization of
research outputs from Higher Education Institutions, Science Councils, Public Entities, and
private research institutions and bringing them to market.
10.12.2. Provision of Distance Education in South African Universities
Distance education is seen as an integral part of the post-school system in general and
focuses on building the capacity of the education system152. For decades the provision of
distance higher education programmes has afforded access to education to students in South
Africa and the wider African region for whom full-time contact education has been either,
inappropriate, unaffordable, or inaccessible153.
South Africa’s higher education system has transformed dramatically since 1994, providing
considerable access to larger numbers of previously marginalised groupings154. From 2000
to 2009, enrolments in public higher education rose from 578 134 to 837 779 students – an
increase of 45%155. By 2009, the proportion of black South African students in the overall
higher education system had grown to 65% and the proportion of women had risen to 57%.
The Draft Policy on Distance Education was the first policy document initiated by the Department
of Higher Education and Training which focused entirely on the use of distance education in
higher education programmes.
From 2004, the University of South Africa became the sole dedicated distance higher education
institution in democratic South Africa, combining the programmes, staff, and facilities of the
former University of South Africa and Technikon Southern Africa and incorporating the Vista
University Distance Education Campus in a single, merged, comprehensive open and distance
learning university156.
In 2009, the distributions of distance versus contact FTE enrolments by field of study were as
follows157:
1.

Science, engineering and technology – 14% : 86%

2.

Business / management – 46% : 54%

3.

Education – 63% : 37%

4.

Other humanities – 39% : 61%

151
http://www.dst.gov.za/index.php/media-room/media-room-speeches/minister/466-address-by-naledi-pandor-mp-minister-ofscience-and-technology-14th-national-science-and-technology-forum-bhp-billiton-awards-gala-dinner-emperors-palace-kemptonpark-21-june-2012
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Draft Policy Framework for the Provision of Distance Education in South African Universities, May 2012, Page 7.
153
Ibid
154
Ibid
155
Draft Policy Framework for the Provision of Distance Education in South African Universities, May 2012.
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More than half of all distance learning students were women and three-quarters were black
African – mostly South African but significant numbers also from other African countries.
10.12.3. National Student Financial Aid Scheme (NSFAS)
The NSFAS was formed in 1999. The fund played a critical role in enabling financially
disadvantaged students to access higher education. According to government sources158,
bursaries and loans worth R4.7 billion were expected to be awarded to students during the
academic years 2011 / 2012, estimated to benefit over 150 000 students. The scheme has
been further tweaked during 2011 to postpone interest accruing to the loan until a year after
the graduation. Upon successful graduation the final year’s loan was to be converted into a
bursary.
In 2009, 316 320 (48%) students who had borrowed from NSFAS had dropped out without
completing their studies. Higher education has a 45% dropout rate among students, negatively
affecting the access gains of universities159.
On the other hand, the number of graduates produced annually by South African universities
has been steadily growing, from 74 000 in 1994 to more than 144 000 in 2009160. This is as a
result of the availability of accessing financial aid.
There have been successful efforts to produce more of the kind of graduates the economy
needs, especially in the fields of science, engineering and technology, which now enrol
more than a quarter of all students. In 2008, government introduced a new school leaving
certificate. This Grade 12 national school exit qualification is written by all provinces with the
same curricula and assessments. It is also the first examination reflecting exposure to some
compulsory mathematical elements up to Grade 12 exit level and the first compulsory school
system exposure to Life Orientation, which assist with the development of useful life skills and
exposes schools to an externally assessed set of requirements161.
10.12.4. Access to Grants / Scholarships and Financial Aid
The Technology Innovation Agency (TIA) availed additional funding to the Youth Technology
Innovation Fund, which promotes the stimulation of innovation and entrepreneurship in young
people (18-30 yrs). It is offered to researchers from science councils and Higher Education
Institutions, individuals, students and school leavers. In order to provide support to established
researchers, the National Research Foundation (NRF) recognised the importance of creating
knowledge and mentoring students, and disbursed R1, 2 billion (86%) of the total Research
and Innovation Support and Advancement expenditure on competitive grants. The NRF
supported 2 890 grant holders, of which 754 (26%) were black and 957 (33%) were women.”
The Department of Science and Technology has mainstreamed gender in its Human Capital
Development (HCD) interventions by setting a target for women participation. This includes
all the programmes for the new generation of researchers (internships, bursaries for honours,
masters, doctoral and postdoctoral fellowships). A 60% participation target is met for most
interventions except the postdoctoral fellowships.
The Minister of Science and Technology has signed a bursary guideline on achieving equity
in the distribution of bursaries, fellowships and scholarships. In this guideline document, a
Ibid (Footnote 63)
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participation rate of 55% has been set for participation by women in bursaries, fellowships
and scholarships. In the emerging researcher’s category, the Department has a Thuthuka
programme as its flagship programme aimed at supporting black and women researchers.
Recently, the emerging researcher’s category received a boost with additional funding that
targets women, and particularly black women through:
o

A once-off Research Development Grant. Researchers with a valid NRF Y rating
support these researchers to progress to become established researchers;

o

Sabbatical grants for fast tracking completion of doctoral degrees;

o

Research Mentoring Programme for Emerging Researchers. A network of established
researchers willing to serve as mentors to emerging researchers will be established.

o

Thuthuka research grants for emerging researchers - awarding of additional Thuthuka
grants in the PhD Track, Post-PhD Track and the Rating Track

o

Research Career Advancement Fellowships - senior postdoctoral fellows will be
groomed to take up research leadership positions and potential candidates for the
South African Research Chairs Initiative. Targets will be 50% female and 80% Black to
bring about a transformation in the scientific leadership.

10.14. COMMENTS
10.14.1. Concluding Comments of the CEDAW Committee 2011
The Committee noted with appreciation, measures undertaken by South Africa including
the National Education Infrastructure Management System, the National School
Nutrition Programme, the Girls Education Movement (GEM), and the development of
the Guidelines for the Prevention and Management of Sexual Violence and Harassment
in Public Schools.
10.14.2. General Comments
The CGE is concerned about the way in which School governing bodies have been
allowed to draft and implement school policies or codes of conduct, which at times
discriminate against female learners (e.g. Harmony and Welkom High Schools)
10.15. CHALLENGES
10.15.1. The Committee raised the following concerns:
1. Teenage pregnancy is the most common reason why girls leave school, resulting in
high drop-out rates,
2. The lack of information on re-enrolment rates after giving birth.
3. Sexual abuse and harassment in schools by both teachers and classmates, as well as
the high number of girls who suffer sexual violence while on their way to/from school.
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4. Reports indicating that prostitution, exploitative sex and rape are perpetrated in
connection with a child’s access to education
10.15.2. Gaps identified from the responses received from of the Department of
Higher Education & Learning
1. Statistics relating to students with disabilities not made available
2. Information about enrolment in various fields of study was not sex-disaggregated.
10.16. RECOMMENDATIONS
The CEDAW Committee recommends that the State should:
a) Take steps to ensure de facto equal access of girls and young women to all levels
of education, to retain girls in schools, and to strengthen the implementation of reentry policies enabling young women to return to school after pregnancy, across the
country;
b) Provide safe educational environments free from discrimination and violence, as
well as safe transportation to and from schools, and closely monitor the implementation
of the Safe Schools Programme;
c) Strengthen awareness-raising and training of school officials and students, and the
sensitization of children through the media; and establish reporting and accountability
mechanisms to ensure that perpetrators of sexual abuse and harassment are
prosecuted and punished;
d) Widely disseminate the Guidelines for the Prevention and Management of Sexual
Violence and Harassment in Public Schools, and ensure enforcement and monitoring
of the provisions recommended to curtail the problem; and
e) Ensure the necessary budgetary allocation for the implementation of various projects
and programmes.
General Comments:
o		

The CGE recommends that the Department of Basic Education should ensure that code
of conduct affecting learners; particularly those affecting female learners in situations
where they fall pregnant, are standardised and well defined (reference to Harmony and
Welkom Cases).

o		

The Department is urged to ensure that teenage mothers are afforded the opportunity
of re-entry into the schooling system without hurdles, so that they are able to complete
their schooling without victimisation. ( the right to education)
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ARTICLE 11: EMPLOYMENT
State Parties shall take all appropriate measures to eliminate discrimination against
women in the field of employment in order to ensure, on a basis of equality of men
and women, the same rights
(a) The right to work as an inalienable right of all human beings;
(b) The right to the same employment opportunities, including the application of the same
criteria for selection in matters of employment;
(c) The right to free choice of profession and employment, the right to promotion, job
security and all benefits and conditions of service and the right to receive vocational
training and retraining, including apprenticeships, advanced vocational training and
recurrent training;
(d) The right to equal remuneration, including benefits, and to equal treatment in respect
of work of equal value, as well as equality of treatment in the evaluation of the quality of
work;
(e) The right to social security, particularly in cases of retirement, unemployment, sickness,
invalidity and old age and other incapacity to work, as well as the right to paid leave;
(f) The right to protection of health and to safety in working conditions, including the
safeguarding of the function of reproduction.
2. In order to prevent discrimination against women on the grounds of marriage
or maternity and to ensure their effective right to work, States Parties shall take
appropriate measures:
(a) To prohibit, subject to the imposition of sanctions, dismissal on the grounds of pregnancy
or of maternity leave and discrimination in dismissals on the basis of marital status;
(b) To introduce maternity leave with pay or with comparable social benefits without loss
of former employment, seniority or social allowances;
(c) To encourage the provision of the necessary supporting social services to enable
parents to combine family obligations with work responsibilities and participation in public
life, in particular through promoting the establishment and development of a network of
child-care facilities;
(d) To provide special protection to women during pregnancy in types of work proved to
be harmful to them.
3. Protective legislation relating to matters covered in this article shall be reviewed
periodically in the light of scientific and technological knowledge and shall be
revised, repealed or extended as necessary.
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General Recommendation 13:
In order to implement fully the Convention on the Elimination of All forms of Discrimination
of against Women, those States parties that have not yet ratified ILO Convention No. 100
should be encouraged to do so;
2. They should consider the study, development and adoption of job evaluation systems
based on gender-neutral criteria that would facilitate the comparison of the value of those
jobs of a different nature, in which women presently predominate, with those jobs in which
men presently predominate, and they should include the results achieved in their reports
to the Committee on the Elimination of Discrimination against Women;
3. They should support, as far as practicable, the creation of implementation machinery
and encourage the efforts of the parties to collective agreements, where they apply, to
ensure the application of the principle of equal remuneration for work of equal value.
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11.1. INTRODUCTION
The right to work is a fundamental right (, as laid down in article 6, of the International Covenant
on Economic, Social and Cultural Rights -ICESCR). This right is essential for realizing other
human rights and forms an inseparable and inherent part of human dignity. Every individual
has the right to be able to work, allowing him/her to live in dignity.
The right to work:
•

Contributes to the survival of the individual and to that of his/her family, and insofar as work
is freely chosen or accepted, to his/her development and recognition within the community.

•

It is an individual right that belongs to each person and also includes collective aspects, in
particular relating to freedom of association.

•

It encompasses all forms of work, whether independent work or dependent wage‑paid work.

•

It includes the right of every human being to decide freely to accept or choose work.

•

It implies the right not to be unfairly deprived of employment.
The ILO Convention No. 168, (1988) in its preamble emphasises the the importance of work
and productive employment in any society as not only because of the resources created for
the community, but also because of the income which work bring to workers, the social role
which they confer and the feeling of self-esteem which workers derive from them
Work must be decent work, as defined by the ILO and acknowledged by the UN General
Assembly (Resolution 63/199, March 2009). The right to descent work has a strong international
normative foundation162. It is recognized in Article 23 of the Universal Declaration of Human
Rights, Articles 6 to 8 of the ICESCR and General Comment No. 18, and elaborated in a wide
range of International Labour Organization Conventions and Recommendations.
The ILO’s decent work agenda has four key elements:
o		

Creating Jobs

o		

Guaranteeing rights at work – to obtain recognition and respect for the rights of workers.
All workers, and in particular disadvantaged or poor workers, need representation,
participation, and laws that work for their interests.

o		

Extending social protection – to promote both inclusion and productivity by ensuring
that women and men enjoy working conditions that are safe, allow adequate free time
and rest, take into account family and social values, provide for adequate compensation
in case of lost or reduced income and permit access to adequate healthcare.

o		

Promoting social dialogue – Involving strong and independent workers’ and employers’

– an economy that generates opportunities for investment,
entrepreneurship, skills development, job creation and sustainable livelihoods.

organizations is central to increasing productivity, avoiding disputes at work, and
building cohesive societies

Decent work presupposes that it respects the fundamental rights of workers, as set out in the
Article 5 of the International Convention on the Elimination of all forms of Racial Discrimination (CERD), Article 11of the
International Convention on the Elimination of all forms of Discrimination against Women (CEDAW), Article 32 of the Convention
on the Rights of the Child (CRC), and Articles 25, 26, 40, 52 and 54 of the International Convention on the Protection of the Rights
of All Migrant Workers and Members of their Families (CMW). The ILO Conventions on freedom of association (Nos 87 and 98),
non-discrimination (Nos 100 and 111), forced labour (Nos 29 and 105) and child labourNos 138 and 182).
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ILO fundamental Conventions. It also includes the enjoyment of just and favourable conditions
of work, which ensure;
•

Remuneration allowing workers a decent living for themselves and their families;

•

Fair wages and equal remuneration for work of equal value;

•

Safe and healthy working conditions;

•

Equal opportunity for everyone to be promoted in his or her employment to an appropriate
higher level without discrimination;
Reasons given by the International Labour Organisation (ILO) as to why
it is important for women to play an equal role in decision-making:
•

It is a question of Human Rights. Women constitute about half the population
and more than 1/3 of the workforce. Equality of opportunity and treatment in
employment is their right.

•

It is a matter of social justice. Discrimination against women is at its harshest
when it comes to employment.

•

It is an essential requirement for the acceleration and effectiveness of
development, as women are able to contribute their abilities and creativity. They
can also ensure a better balance in the allocation of resources and distribution
of the benefits of progress.

SOURCE : The Strategic Framework for Gender Equality within the Public Service (20062015)

11.2.

BACKGROUND
The Apartheid era163 precluded certain demographics 164from seeking certain type of
employment. Commonly referred to as “job reservation”, Apartheid legislation authorized the
“reservation” of many skilled jobs and managerial positions for whites persons only as qualified
blacks were legally excluded from most senior-level jobs, but black education standards
were so inferior to those for whites that few blacks were qualified for well-paid jobs. Even in
equivalent job categories, blacks received lower wages than whites.
Throughout South Africa’s industrial history, workers of all races organized to demand better
wages and working conditions. During the early 1980s, almost all union leaders were white.
This was true in part because some employers refused to negotiate with black representatives
and because of legal restrictions on black labour organizations. The Industrial Conciliation
Act of 1924, which governed many aspects of labour relations, redefined the term, employee,
to exclude most blacks. The definition was amended by the Native Labour (Settlement of
Disputes) Act (No. 48) of 1953 to exclude all blacks, thereby depriving them of any labour law
protection.
A century of South African industrial development had relied on an abundance of low-wage
labour in order to ensure profits. But as the economic and social problems associated with

163
164

Pre 1994
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implementing apartheid emerged, and as new technologies were developed during the 1960s
and the 1970s, many industries chose to increase their capital stock--investing in sophisticated
machinery and employing a few skilled technicians--rather than adopt labour-intensive
methods that would require training and managing a large work force. This trend toward capitalintensive operations probably resulted in lower labour costs and increased productivity. At the
same time, it contributed to the country’s soaring unemployment and spreading poverty, which
fuelled resentment and raised the costs to the government of preserving apartheid.
Increasing poverty among blacks, along with entrenched workplace discrimination and the
marginalization of blacks from national politics, caused black workers’ organizations to become
increasingly politicized in the 1960s and the 1970s. They provided a legal arena in which
political grievances could be aired. By the early 1970s, there were twenty-four African workers’
organizations with a combined membership of nearly 60,000. Their increasing militancy and
a series of strikes that began in Durban in 1973 finally persuaded the government to begin
reassessing its restrictions on black labour.
The government-appointed Commission of Inquiry into Labour Legislation (Wiehahn
Commission) recommended the legal recognition of these fledgling unions, in part to exercise
stronger control over black workers. As a result, Parliament enacted the Industrial Conciliation
Amendment Act of 1979, recognizing black unions and extending labour law protection to
them for the first time. Under this legislation, many black workers had the legal right to bargain
collectively with their employers in the 1980s, and, when legally required mediation procedures
failed, they had the right to strike. By the early 1990s, almost 70 percent of all union members
in South Africa were black, and more than one-third of all employees in mining, industry, and
commerce were union members.
The largest organizing effort among black workers resulted in the establishment of the Congress
of South African Trade Unions (COSATU) in 1985. In 1994, with 194 legally recognized labour
unions in the country, the government extended labour law protection to domestic workers
for the first time. Initially, this meant recognizing their 70,000-member domestic workers’
organization as a union and granting its members rights such as sick leave and on-the-job
lunch breaks for the first time. Several COSATU-affiliated unions launched membership drives
among domestic workers in 1995 and 1996, and they promised to work for the introduction of
a legal minimum wage and access to literacy classes and other forms of vocational training
for the large domestic work force.
Women constituted only about 36 percent of the labour force in the formal economy in the mid1990s, according to official estimates. Women of all races generally held lower-paid jobs than
men, and they were paid less in comparable jobs. During the apartheid era, white women most
often worked in service industries and clerical positions; a few white women held supervisory
jobs or government offices. Black women dominated the large domestic work force; some
worked in clerical positions or in temporary jobs, often in agriculture. Women managed most
agricultural production in the former homelands and rural areas where men frequently left
home to work in cities or in the mines.

11.3. Legislative Framework
The Department of Labour165 has been the motivator for the promulgation of a host of
progressive labour statutes, codes and other policies to address historical race and
gender inequalities.
165
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The following pieces of legislation form part of the broad legal framework that prevents
gender discrimination in the employment sector166:11.3.1. Employment Equity Act, Act 55 of 1998
Section 6 prohibits unfair discrimination. It states that no person may unfairly discriminate
directly or indirectly against an employee, in any employment policy or practice, on one or
more grounds, including gender, sex, pregnancy, marital status, and family responsibility. The
Employment Equity Act also contains a number of positive measures to advance equality and
equal opportunity in the workplace. The Act emphasizes equitable representation of members
from designated groups, one of which is women including disabled women. Section 20(2)
(c) states that where designated groups are underrepresented; employers are required to
prepare an employment equity plan that includes numeric targets as opposed to compulsory
quotas (the aforementioned pertains to private sector as in the public sector - The South Africa
Cabinet revised the employment equity target from 30% and upped it to 50% women in SMS
positions across the Public Service by March 2009167). This plan suggests that employers
should put forward measures to identity and eliminate employment barriers, including unfair
discrimination, which adversely affect people from designated groups. It also requires seeks
workplaces to accommodate members of the designated groups and to implement training
measures / skills development plans168.
11.3.2. Promotion of equality and prevention of Unfair Discrimination Act No 2 of 2000
This Act deals with issues of discrimination and addresses residual factors of the promotion
of equality in the workplace. It covers employees and issues not dealt with in the Employment
Equity Act, 1998 (Act 55 of 1998). Its scope covers all areas of life, including the family. The
Act also prohibits “harassment” on the grounds of sex and other grounds or a combination of
grounds. It also prohibits “hate speech”.
11.3.3. Preferential procurement Policy Framework Act No 3 of 2000
The Act seeks to provide a framework for preferential treatment of women of all races, black
people and persons with disabilities in procurement transactions, as a means of addressing
historical imbalances, to accelerate de facto equality. The Act introduces a point system for
adjudicating state tenders or contracts. The framework includes preferential points for black
women and men, white women and persons with disabilities. A challenge in the implementation
of the Act has been that the point system is ineffective and in most instances results in the
historically advantaged getting the tenders or contracts. Its alignment with the BBBEEA
strengthens its impact.
11.3.4. Skills Development Act No 97 of 1998 and Skills Development Levies Act No 9 of 1999
This Act sets out a framework for managing skills development. The implementation of
the Employment Equity Act, 1998 (Act 55 of 1998) requires synergy with that of the Skills
Development Framework. Furthermore, the Skills Development Strategy sets out skills
development targets for women of all races and persons with disabilities
Promulgated after 1994
  In 1997, the SADC Head of States’ Declaration on Gender and Development set a minimum target of 30% women in decision-making positions for
SADC Member States to be achieved by 2005. In line with this, the South African Cabinet adopted the minimum target of 30% women in the Public Service.
Further, in 2005 SADC Head of States reviewed the minimum target of 30% and aligned with the AU target of 50% women in decision-making position, as
outlined in the 2004 AU Head of State’s Solemn Declaration            Molebatsi , K Gender and Equality in Africa.( 2009 ) Dept of Social Welfare
166
167

168

AGDI report, 2006.
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11.3.5. Basic conditions of Employment Act No 75 of 1997
This Act protects rights relating to pregnancy and parenting. It also deals with other conditions
of work. The Act has been extended to Domestic Workers.
11.3.6. Labour Relations Act No 66 of 1995
This Act deals with various labour rights, including freedom of association and collective
bargaining rights. It also deals with sexual harassment in the workplace.
11.3.7. Broad Based Black Economic Empowerment Act No 53 of 2003
The Act seeks to correct the apartheid legacy of racial imbalances in ownership, control
and participation within the South African economy and mainstreams the empowerment of
Black women in its provisions. Government has also endeavoured to mainstream gender in
the key implementation tools under the Act especially the Codes of Good Practice on Black
Empowerment and the Generic Balanced Scorecard for measuring black empowerment.
Although sector initiatives such as the Black Economic Empowerment (BEE) Charters have
up until now not adequately embraced the gender dimension, through state interventions, this
is being addressed in the relevant dialogue forums and in the generic instruments issued by
government (Codes and Score Card). The Act covers a broad spectrum of economic issues
including business development and access to credit. It also touches on employment equity
and skills development relating to the empowerment of black women and men.169
It must be highlighted that none of the listed statutes contain the definition of discrimination
as cited in CEDAW170. The South African CEDAW Country Report of 2008 attempts to argue
that that the definition of equality and the infringement thereof on the prohibited grounds
as delineated in the Promotion and provision of Unfair Discrimination Act No 2 of 2000 is
“comparable to that in Article I of CEDAW as it covers direct and indirect discrimination and
the elimination of both de jure and de facto discrimination”171.The aforementioned reasoning is
somewhat questioned. Be that as it may the Constitutional Court in Harksen V Lane No and
Others (CCT9/97) 1997 ZACC, 12, 1997, (11) BCLR 1489, 1998, (1) SA 300 provided judicial
precedent for the stages of interpreting an act of unfair discrimination172.
The South African Ministry for Women, Children and People with disabilities have however
incorporated the CEDAW definition of discrimination in the Women’s Empowerment and
Gender Equality Bill. The said Bill has been adopted by Cabinet and has undergone public
comment in August 2012.
Discrimination of women in the workplace can often be in the form of sexual harassment. The
Department of Labour has issued a Code of Good Practice on Handling Sexual Harassment
issued in terms of the Labour Relations Act
The Employment Equity Act 55 of 1998 provides that harassment of an employee is a form
of unfair discrimination. This is accompanied by the Code of Good Practice on the Handling
of Sexual Harassment Cases. In The Employment of Educators Act 53 of 1998, amended in
2000, explicitly makes sexual harassment a form of serious misconduct (s 17): “An educator
shall be dismissed from employment if found guilty of engaging in a sexual relationship with
Molebatsi , K “ Gender equality and Equity” Department of Social Development (2009 ) and the South African Shadow report
  The Women Empowerment Bill does however contain the said definition
171
  The Women’s Empowerment and Gender Equality Bill does contain the CEDAW definition of discrimination
172
CGE critique report 2010
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a learner, with or without the consent of such a learner”. Sexual harassment also constitutes
misconduct by learners under the South African Schools Act 84 of 1996173.
The adoption of the Protection from Harassment Act, No. 17 of 2011 has brought an
improvement in that it provides a definition of sexual harassment.
According to this Act Sexual harassment is
Any (a) unwelcome sexual attention from a person who knows or ought reasonably to know that
such attention is unwelcome:
(b) unwelcome explicit or implicit behaviour, suggestions, messages or remarks of a sexual
nature that have the effect of offending, intimidating or humiliating the complainant or a related
person in circumstances, which a reasonable person having regard to all the circumstances
would have anticipated that the complainant or related person would be offended, humiliated
or intimidated;
( c ) implied or expressed promise of reward for complying with a sexually oriented request; or
(d) implied or expressed threat of reprisal or actual reprisal for refusal to comply with a sexually
oriented request;

11.4. International Labour Laws
South Africa has ratified the following International Labour Organisations Conventions. South
Africa has been a member for the periods of 1919-1966 and 1994 to-date. In total the sum of
23 Conventions have been Ratified and 20 in force.
Table 50:
List of Ratifications of International Labour Conventions
C. 2

Unemployment Convention, 1919 (No2)

20.02.1924

C. 19

Equality of Treatment (Accident Compensation) Convention,
1925 (No.19)

30.03.1926

C. 26

Minimum Wage Fixing Machinery Convention, 1928 (No.26)

28.12.1932

C. 29

Forced Labour Convention, 1930, (No.29)

5.03. 1997

C. 42

Workmen’s Compensation (Occupational Diseases) Convention
(Revised) 1934, (No.42)

26.02.1952

C. 45

Underground Work (Women) Convention, 1935 (No. 45)

25.06.1936

C. 63

Convention Concerning Status on Wages and Hours of Work,
1938 (No.63)

8. 08. 1939

C. 80

Final Articles Revision Convention, 1946 (No.80)

19.06.1947

C. 87

Freedom of Association and Protection of the Right to Organize
Convention, 1948 (No.87)

19.02.1996

C. 89

Night Work (Women) Convention Revised, 1948 (No. 89)

2.03. 1950

173
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C. 98

Right to Organize and Collective Bargaining, 1949, (No.98)

19.02.1996

C. 100

Equal Remuneration Convention, 1951, No.100

30.03.2000

C.105

Abolition of Forced Labour Convention, 1957 (No.105)

5.03. 1997

C.111

Discrimination (Employment and Occupation) Convention, 1958
(No.111)

5.03.1997

C. 116

Final Articles Revision Convention, 1961 (No. 116)

9.08.1963

C. 138

Minimum Age Convention, 1973 (No. 138) Minimum age
specified: 15 years

30.03.2000

C. 144

Tripartite Consultation (International Labour Standards)
Convention, 1976 (No. 144)

18.02.2003

C. 155

Occupational Safety and Health Convention, 1981 (No. 155)

18.02.2003

C. 176

Safety and Health in Mines Convention, 1995 (No. 176)

9.06.2000

C. 182

Worst Forms of Child Labour Convention, 1999 (No. 182)

7.06.2000

Conditional ratification
C. 27

Marking of Weight (Packages Transported by Vessels)
Convention, 1929 (No. 27)

21.02.1933

Night Work (Women) Convention, 1919 (No. 4) Denounced on
20.10.1935

1.11.1921

Denunciation
C.4

Denunciation (as a result of the ratification of Convention No. 89)
C. 41

Night Work (Women) Convention (Revised), 1934 (No. 41)
Denounced on 2.03.1950 4

28.05.1935

It is crucial to note that South Africa has not yet ratified the ILO Convention Number
83 regarding maternity benefits (this will be discussed in detail). It is noted that women’s
employment chances have improved due to the above Acts and in turn have strengthened
women’s retention in the labour force. Be that as it may, there are still gaps within the legal
framework which requires address before practical realisation of the provisions of CEDAW
can be attained.
11.4.1. SKILLS DEVELOPMENT.
Government has adopted a policy framework for skill development, which includes:
•

· the Skills Development Act of 1998,

•

· the Skills Development Levies Act of 1999,

•

· the National Skills Development Strategy (NSDS) of 2001,

•

· the National Skills Development Strategy of 2005–2010,and

•

· the Human Resources Development Strategy of 2001.
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The framework is there to lend both an institutional and a financial structure to skills training
so that training activities are properly funded, planned and coordinated.
The skills of the South African workforce are a priority of the National Skill Development
Strategy (NSDS) of government. The NSDS aims to exploit the workplace as an active learning
environment, to promote self-employment, and to secure work opportunities for new entrants
into the labour market.
The Department of Labour conducted a National Skills Survey in 2007. The aim of this research
project was to determine the key features of skills development in South African workplaces.
The specific, the aim of the National Skills Survey of 2007 (NSS 2007) was:
•

To investigate the propensity of enterprises to extend their skills development activities;

•

To establish how enterprises are buying into and responding to the NSDS, and

•

To consider the working relationship between enterprises and Sector Education and Training
Authorities (SETA).
The DoL regards the training rate of permanent employees by gender and enterprise size as
an integral dimension to assess for equity purposes.

The findings of the Survey with regard to the training rate and gender:
•

There was a 5 per cent difference between the aggregate male and female training ratios (51
and 56 per cent respectively).This is seen as an indication that, South African workplaces
showed some transformation in favour of gender equity in access to training.

•

The tendency for females to receive more training than males was visible across all enterprise
size groups as indicated in Table…. below..

•

Large enterprises reveal the widest difference between female (69 per cent) and male (61 per
cent) training rates (a difference of 8 per cent).

Table 51: Training rate of permanent employees by gender and enterprise size (%) in 2006/07

SOURCE: South Africa: National Skills Survey 2007
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The Table below reflects the training rate of permanent employees by gender and SETA
expressed as percentages. It was observed that the overall training rate across the different
SETAs varies considerably. This variation sets the parameters within which access to training
by gender is experienced. There was greater variation in training rate between SETAs than
between male and female workers within SETAs.
In fourteen SETAs, the training rate for female workers was higher than for male workers.
This difference was most evident in CHIETA, HWSETA, SERVICES and BANKSETA where
the female worker training rate was 22 per cent, 21 per cent, 13 per cent, and 12 percentage
points higher than the male worker training rate respectively. In eight SETAs, the training
rate for male workers was higher than for female workers. This difference was most striking
in FIETA and CTFL where the male worker training rate was 18 per cent and 13 percentage
points higher than the female worker training rate respectively.174
Table 52: Training rate of permanent employees by gender and SETA in 2006/07 (%)

SOURCE: South Africa: National Skills Survey 2007

South Africa: National Skills Survey 2007- Education Science and Skills Development Research Programme ( Research
Commissioned by the Department of Labour)
174
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11.4.2. SKILLS DEVELOPMENT FOR THE EMPLOYEES OF THE DEPARTMENT OF LABOUR

Table 53: Skills development for the period 1 April 2011 to 31 March 2012

Source: Annual Report of the Department of Labour:

11.5. EMPLOYMENT ISSUES IN SOUTH AFRICA
The South African’s CEDAW country report of 2008 mentioned that South Africa has set the
following objectives within the employment sector, namely: Increase the labour force participation rates of women, especially black women and youth
in the 15-34 year age group; decrease the unemployment and underemployment rates
of women; increase opportunities to women in the labour force to be employed in larger
numbers in higher levels of work and not be marginalized in the lowest job categories;
eliminate wage disparities between men and women and actively promote equal pay for
work of equal value; and increased hiring of women with disabilities. It may be argued that
the said objectives are still farsighted as the cited concerns are still apparent in the current
economic landscape.
The recent census count in 2011 175 revealed that out of approximately a population of 51 770
560, 26 581 769 (51.3%) were female and 25 188 791 (48.7%) were male176. Furthermore,
out of the employable age category / sector – thirty percent were unemployed177”. Census
2011 revealed that there are 5.5-million unemployed people on the “narrow definition” and
8.7-million on the broad definition, which includes discouraged work seekers178. From a gender
conducted by Stats SA
http://www.southafrica.info/about/people/population.htm#ixzz2J58Qwh3I
177
  Stats SA uses two definitions for unemployment, in the narrow definition unemployed are those people within the economically
active population (15-65) who: did not work during the seven days prior to the interview; want to work and are available to start work
within two weeks of the interview; and have taken active steps to look for work or to start some form of self-employment in the four
weeks prior to the interview. In the expanded /broader definition, the third criterion (some sort of work-seeking activity) is dropped.
The expanded definition will therefore include, as unemployed, those who might be termed “discouraged job seekers. This would
cover those who said they were unemployed but had not taken active steps to find work in the four weeks prior to the interview,
perhaps because they did not feel they had any chance of obtaining work, or because the costs of travelling from home to an area
where work might be available were prohibitive, or because of an absence of transport from home to an area where work might be
available. http://www.statssa.gov.za/news_archive/14oct2004_1.asp
178
http://www.bdlive.co.za/national/labour/2012/10/30/census-nearly-30-of-sas-labour-force-unemployed
175
176
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disintegrated viewpoint, the unemployment rate among men is listed at 25, 6% while among
women it is recorded at a 34, 6% rate. Based on the expanded definition, the unemployment
rate among men was 34, 2% while among women it was 46, 0%179. Moreover, the labour
absorption rate is far higher in men at 46 % as opposed to 33.6 % in women180.
Fig. 28 Population of South Africa by sex181

11.5.1. Employment Status

Fig. 29 Percentage distribution of women and men aged 15–64 years in each population
group by work status, 2011

Source: Gender Statistics in South Africa: 2011

179
180
181

Young black African women being the most disadvantaged sector
Stats SA Census 2011 report
Stats SA census 2011 report
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INFORMATION:
“Employed people are those aged 15–64 years who did at least one hour of economic
work a week prior to the survey interview, plus those who were absent from work but
had a job to return to. Unemployed people are those aged 15–64 years who did not do
economic work during the seven days before the survey interview, but who actively looked
for work or tried to start a business in the four weeks preceding the survey interview and
were available for work.
Those who are neither employed nor unemployed are classified as not economically
Active (NEA). This category includes both discouraged work-seekers and other NEA.
.Discouraged work-seekers are those who were not employed during the seven days
before the survey interview, wanted work, were available to work/start a business, but did
not take active steps to find work during the last four weeks, provided the main reason
given for not seeking work was any of the following: no jobs available in the area; unable
to find work requiring his/her skills; or lost hope of finding any kind of work.”
Source: Gender Statistics in South Africa: 2011
The Figure above indicates that:
1.

Within each population group, a smaller proportion of women than men are employed
and a larger proportion of women than men are not economically active.

2.

Among both men and women, the percentage employed is highest for whites and
lowest for black Africans.

3.

Women are more likely than men to be unemployed, and that this pattern is found
across all types of geographical areas.

4.

In 2011, the national unemployment rate for women was 5, 4 percentage points higher
than the national unemployment rate for men.

5.

The difference between the unemployment rates of women and men is most pronounced
among those in rural formal and urban informal areas.

Fig. 30 Unemployment rate by sex and population group

Source: QLFS – Q4182
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Graph 4: Unemployment rate by sex

It must be noted that the Census 2011 employment statistics differ to those of the Quarterly
Labour Force (QLF) due to various statistical factors / variables. The statistics still show the
same overall trends which is echoed both in the census findings and that of the QLF including
the Commission for Employment Equity’s Employment Equity Annual Report 2011183 and the
that women are discriminated on the following basis: -

ü

A high percentage of women undertake low skilled, low wage employment;

ü

Women are the primary providers of domestic labour and home based care
which is unpaid and unaccounted for the South African economy ;

ü

Women remain consistently under represented in high skills, high wage
employment;

ü

Women remain significantly under represented in senior management and
leadership positions.

ü

Women remain the largest sector which is unemployed184

Disabled women remain the most marginalised group with high rates of unemployment
and proportionately, more disabled men are employed as opposed to their female
disabled women185.

183
The said report adds that government / public sector is fairing a tad better than the private sector in relation to gender and
disability
184
  This was also reflected in the CGE 2010 critique report
185
http://www.transformation.ukzn.ac.za/index.php/transformation/article/view/1136
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Fig.31 Percentage of employed women and men aged 15–64 years by status in employment,
2011

Source: Gender Statistics in South Africa: 2011
The figure above shows that the vast majority of both women and men are employed as non
domestic employees (71, 4% and 82, 9% respectively). While a larger proportion of men than
women are non-domestic employees, a much higher percentage of women than men are
employed as domestic employees (14, 5% compared to 0,5%)
Findings:

1. Women are slightly more likely than men to be own-account workers as well as to help
without pay in a household business. This suggests that women are more likely than
men to be working in the informal sector.
2. In contrast, a much larger proportion of men than women are employers (7,5% as
opposed to 2,8%).
11.6. STATISTICS SHOWING EMPLOYMENT PATTERNS / TRENDS186
Fig. 32 Percentage distribution of employed women and men aged 15–64 years by industry,
2011

Source: Gender Statistics in South Africa: 2011
186

The information on trends has been taken from Gender Statistics South Africa 2011, released by Satistis South Africa
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The figure above reveals that the community and social services sector is the most common
sector of employment among women (28,7%) while the most common sector among men is
trade (21,1%).
Findings:
1.
2.
3.
4.

A large part of community and social services is accounted for by government
employment.
Among women, trade provides a further 24, 4% of the main jobs, followed by private
households (14, 9%), finance (12, 7%) and manufacturing (10, 3%). The private
household sector consists primarily of domestic work.
Among men, community and social services is the second largest job provider (15,
9%), followed by manufacturing (15, 6%) and financial services (13, 1%).
Employed women tend to cluster into a smaller number of industries than men. The top
three industries for women together account for more than two-thirds (68 %) of women
employment, while the top three industries for men account for 52, 6% of the male total.

Table 54: Industry/Sector workforce profile at the top management level by race and gender

Source: Commission for Employment Equity Annual Report: 2012– 2013
Commission for Gender Equality
CEDAW REPORT 2014

188

Table above shows that:
1.

2.

Whites are the most dominant group in all the business sectors at the top management
level. They are most dominant in the agricultural sector and seem to feature less in the
community, social and personal services sector, which has a large representation of
government employers in the sector.
There is a growing trend towards the employment of foreign nationals at this level. A
case in point is in mining; manufacturing; electricity, gas and water supply; wholesale
and trade; catering; transport and finance sectors where foreign national representation
surpasses that of Indian and Coloureds females at the top management level

Table 55: Sector workforce profile at the skilled level by race and gender

Source: Commission for Employment Equity Annual Report: 2012 – 2013
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Table above shows that:
1.

The skilled level is dominated by Africans, notably African males.

2.

Whites make the second largest representation, followed by Coloureds and Indians.

3.

White females still dominate, though not by a significant margin as other levels, in
agriculture, manufacturing, construction and wholesale trade sectors.

4.

African females are the second largest group in these sectors, with the exception in the
wholesale trade sector, where the representation levels for African and White females
is very similar, while

5.

Coloured representation surpasses their EAP.

6.

Skilled male foreign nationals also feature prominently in mining and quarrying and in
the construction sector.

11.6.2. Workforce profile population distribution by Business Type

Table 56: Workforce profile at the top management level by race and gender and
by Business Type - (All Government is inclusive of national, provincial and local
Governments)

Source: Commission for Employment Equity Annual Report: 2012 – 2013
Table shows that:
1.
2.
3.

Whites still dominate at the top management level in the private sector, non-profit
organisation and the educational institution business types.
White females seem to receive preference over their Black female counterparts within
these business types.
Only in Government (all tiers) and in parastatals are Africans in the majority, both male
and female.
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4.

5.

African males are mostly represented in the Local Government sector, followed by
Provincial and National Government, while African females, are mostly represented
in Provincial Government. The same pattern emerges in all tiers for Government and
parastatals, where Africans and males dominate.
Male foreign nationals feature more significantly at the top management than African,
Indian and Coloured females in the private sector.

Fig. 33 Percentage distribution of women and men aged 15–64 years employed in the formal
sector by industry, 2011

Source: Gender Statistics in South Africa: 2011
The figure above shows that in the formal sector,
1.

Over a third (37, 0%) of women are employed in services, with another 21, 9% in trade
and 16, 9% in finance. There is thus relatively less clustering in the formal sector than
in the informal sector.

2.

Nearly three-quarters (75, 8%) of women are found in the top three industries – services,
trade and finance.

3.

Trade (18, 7%), services (18, 3%) and manufacturing (18, 0%) each account for more
or less equal proportion of the men employed in the formal sector.

4.

As with women, there is relatively less clustering in the formal sector than in the informal
sector.
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Fig 34: Percentage distribution of women and men aged 15–64 years by occupational
category, 2011

Source: Gender Statistics in South Africa: 2011

The Figure shows that:
1.

35, 4% of employed women are in unskilled occupations, with 20, 8% working in
elementary jobs and 14, 6% working as domestic workers.

2.

Among employed men, 22, 7% work in unskilled occupations, with the overwhelming
majority work in elementary jobs.

3.

The next largest occupational categories for women are clerical (17, 0%), sales and
services (14, 8%) and technician (14, 1%). For men the next largest occupation
groupings are craft and related trade (19, 1%) and sales and services (14, 5%).

4.

Higher proportions among women (14, 1%) are more likely to be technicians compared
to men (8, 7%). The technician category includes both technicians and associate
professionals.

5.

The occupations covered include computer-related occupations, nursing aide’s and
midwives, and less qualified primary, pre-primary and special education teachers.

6.

Managerial occupations are largely more prone among men (10, 4%) as opposed to
among women (6, 1%). Suggesting that men are more likely to be decision makers in
their jobs compared to women.
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Fig. 35 Percentage distribution of employed women and men aged 15–64 years by broad
occupational category, 2001 and 2011

Source: Gender Statistics in South Africa: 2011

The figure provides a comparison of the occupational distribution of employed women and men
in 2001 and 2011.The management, professional and technical grouping includes managers,
professionals, associate professionals and technicians. The clerical and sales group includes
clerical, service and sales workers. The artisan and operator group includes skilled agricultural
workers, craft workers and operators.
Findings:
1.

There is a decrease of women who are working in the elementary occupation in 2011
(24,4%) compared to 2001 (29,5%). However, the percentage of women in this category
remains higher than that for men in both 2001 and 2011.

2.

In both years, women were far less likely than men to be working as artisans/operators.
The percentages in this category decreased more for men than for women over the
period.

3.

By 2011 men were still more than four times as likely as women to be in this category.
The percentages of both women and men in the top category (manager, professional,
and technician) increased over the period, and the increase was larger for women than
for men.

4.

By the end of the period, 30, 7% of women were in this category, compared to 24, 6%
of men.
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Fig.36 Percentage distribution by education of employed women and men aged15–64 years
in the top three occupational categories, 2011

Source: Gender Statistics in South Africa: 2011
The figure shows, for women and men, the educational distribution for those who are in
Managerial, professional and technician and associate profession jobs.
Findings:
1.

For managers and technicians, women are more likely than men to have tertiary
qualifications.

2.

The difference between women and men is largest for the technical category, where
58,8% of women but only 44,1% of men have tertiary qualifications.

3.

For all three categories, the percentage of women who have less than grade 12 is smaller
than the percentage of men with limited education.

4.

For this education level, the difference is 6, 1 percentage points in the technician category,
and 2,8 percentage points in the managerial category and 1,3 percentage points in the
professional category.

Fig. 37 Percentage distribution of employed women and men aged 15–64 years by earnings, 2011

Source: Gender Statistics in South Africa: 2011
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The figure reveals marked gender disparities in the earnings of employed women and men in
2011.
Findings:
1.

Women are more likely than men to be found in the lower earning categories.

2.

The proportion of women who earned R1 000 or less per month was double the proportion
of men who earned at this level.

3.

A further 23, 9% of women and 20, 8% of men earn between R1 000 and R2 000 per
month.

4.

In contrast, men are more likely than women to be found in the top earning categories.

5.

The proportion of men is about twice that of women among those who earn R16 000 or
more per month.

Fig.38 Mean hourly earnings of women and men employees aged 15–64 years in each
population group, 2011

Source: Gender Statistics in South Africa: 2011
The figure shows that:
•

The mean hourly earnings of employees by population group and sex.

•

Hourly earnings to remove the effect of possible differences in hours worked by women and
men.

•

The mean hourly earnings are higher for men than women across all population groups.
Findings:
1.

The male–female differential is largest for white employees, followed bicoloured
employees.

2.

The male-female gap is relatively small for the black African and Indian/Asian population
groups.

3.

White male employees earn nearly four times as much per hour, on average, than
black African male employees, while
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4.

White women earn almost three times as much per hour, on average, as their black
African counterparts.

Fig.39 Mean hours worked among women and men employees aged 15 years and above in
each population group, 2001 and 2011

Source: Gender Statistics in South Africa: 2011
“Some of the differences between monthly earnings of women and men may be
explained by differences in hours worked.”
The figure shows the mean hours worked by women and men employees aged 15–64 years
during the week before the survey interview in 2001 and 2011.
Findings:
1.

The mean hours decreased between 2001 and 2011 for women and men employees
in all population groups. The decrease was most marked for white men (a decrease of
twelve hours), white women ((a decrease of 11, 8 hours) and black African men and
women (decreases of 10,0 and 9,7 hours respectively).

2.

In all population groups, men employees tended to work more hours than
women employees in both 2001 and 2011.

3.

In 2001, the difference between women and men is about four percentage
points among black African, coloured and white employees, but smaller among
Indian/Asian employees.

4.

In 2011, the gender difference remains at more than 4 hours for black African
employees, but has narrowed in the other population groups.
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Fig. 40 Mean minutes per day spent on unpaid housework, care of others and collecting fuel
and water among employed women and men in each population group, 2010

Source: Gender Statistics in South Africa: 2011
The above figure shows that employed women from all population groups are more likely to
spend more time doing unpaid housework, caring for others and collecting fuel and water than
their employed male counterparts.
Findings:
1.

Among women, employed black African women spend the most time (266 minutes)
doing unpaid housework, while employed white women spend the least amount of time
(198 minutes).

2.

Although employed men in all population groups spend substantially less time doing
unpaid household work than employed women, employed black African men spend
more time on this work than employed coloured, Indian/Asian and white men.

3.

In 2010, employed black African men spent on average 20 more minutes doing unpaid
housework than coloured and white men and 44 minutes more than Indian/Asian men
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Fig. 41 Mean minutes per day spent by women and men aged 15–64 years on productive and
unproductive activities, 2010

Source: Gender Statistics in South Africa: 2011
Paid work in the formal and informal sectors is included in the calculation of the gross
domestic product (GDP), which is the standard measure of the size of the economy. The
value of goods produced in subsistence agriculture is also included in the calculation of
GDP. These activities reflected in the table above are referred to as ‘GDP work’.

Activities such as unpaid housework, caring for other members of the household, caring
for other members of the community, other community work, and collection of fuel and
water are also productive activities, but they are not included in the calculation of GDP. In
the table they are referred to as ‘unpaid work’.
All other activities – such as sleeping, eating, socialising, learning and engaging in cultural
activities – are not regarded as production. They are referred to in the above stats as
‘other activities’.
The figure shows that men between the ages of 15 and 64 years spend an average of 254
minutes per day on GDP work, and 102 minutes per day on unpaid work. In contrast, women
in this age group spend an average of 155 minutes on GDP work, and 253 minutes on unpaid
work. Overall, women spend an average of 408 minutes per day on paid and unpaid productive
activities combined, compared to 356 minutes for men

11.7. The Employment Equity hearings by the Commission for Gender Equality
The Commission for Gender Equality187 recently conducted a series of Employment Equity
hearings with a sample of state departments, private sector entities and municipalities, to
187

Formed in terms of section 187 of the South African Constitution to promote gender equality in South
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account for the slow pace of gender transformation in the workplace, and inadequate promotion
of gender equality. The hearings also served as a platform to establish what challenges are
being experienced and measures put in place by the public and private sector, to comply
with employment equity requirements relating to gender and disability, as provided for in the
Employment Equity Act, and the Promotion of Equality and Prevention of Unfair Discrimination
Act. The hearings revealed that men still dominated the top echelons of management with
women and mainly disabled women being marginalised as a result. Compliance with the
Employment Equality Act pertaining to flexible working hours, improving of maternity and child
care facilities, non tolerance for sexual harassment amongst others were flouted without any
significant ramifications188.
CGE’S National Employment Equity Hearing Report, 2010/11
As part of the CGE’s constitutional mandate, and in accordance with its powers outlined in
the CGE Act, the CGE convened two sets of public hearings held in Braamfontein, on 7-9
December 2010, and 17-18 February 2011, with a sample of Director Generals (DGs) and
Chief Executive Officers (CEOs) for both public and private sector organisations, for them
to account for the slow pace of gender transformation in the workplace, and inadequate
promotion of women with disabilities, gender equality and women’s empowerment
These hearings served as a platform to establish what challenges are being experienced
and measures put in place by government departments and the private sector, to comply
with employment equity requirements relating to gender and disability, as provided for in the
Employment Equity Act, and the Promotion and Prevention of Unfair Discrimination Act.
The Findings were as follows:

188

o		

On average, companies presented figures approximating 12% women’s representation
in senior and top management. This was typically the case in the mining and industry
sectors, which are traditionally male-dominated.

o		

All companies had employment equity plans and programmes in place, and were
regularly submitting progress reports to the DoL. However, in the main, the private
sector failed to develop and implement formal gender equity interventions.

o		

It was apparent that companies were flagrantly failing to comply with the requirements of
the Employment Equity Act, in that affirmative action measures in relation to necessary
policies, recruitment, training and promotion were not enforced.

o		

The gender and disability components of employment equity provisions were largely
unknown at best, or ignored at worst, again in contravention of the Employment Equity
Act.

o		

Companies demonstrate a lack of a coherent gender transformation policy, and
policy addressing disability – with little evidence of targets, strategy, targeted skills
development programmes, designated responsibility measured through performance
management mechanisms, contrary to the requirements of the Act.

o		

In addition, some companies cited challenges in addressing compliance with all
Employment Equity Act provisions, noting lack of adequate capacity and knowledge.
They also reported difficulties in the recruitment of people with disabilities, clearly
demonstrating the need for clear targets and strategies in this regard.

http://www.skillsportal.co.za/page/human-resource/employment-equity/1300904-CGE-welcomes-the-judgment-of-the-Durban-Labour-Court
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o		

Most companies cited that no sexual harassment cases were taken up, which CGE
noted as a concern since this was not an indication that incidence of sexual harassment
in the workplace had not occurred. This rather highlighted the fact that inadequate
policies and systems were in place to assist women in reporting such conduct.

o		

With regard to government departments, the CGE was obliged to initiate subpoena
processes to force the attendances of certain DG’s and HoD’s at the hearings, again
reflecting a poor understanding of the role and status of the CGE.

o		

The CGE raised its concern at government departments’ ongoing failure to address
transformation with regard to gender and disability, despite clear constitutional and
legislative provisions.

o		

The state target for women’s representation at senior management levels is 50%, and
employment of persons with disabilities is 2%, yet departments are not achieving these
targets.

o		

There were certain Departments who expressed difficulties in the recruitment of
persons with disabilities, and acknowledged the need to transform physical conditions
in accessing the workplace, and the need to budget for this.

o		

In addition, the Department of Public Service and Administration reported that
departments are generally failing to report adequately on employment equity, and
concerns were raised at the lack of accountability and consequences for this noncompliance.

It appeared that issues of gender equality, employment equity and gender mainstreaming
were viewed by state departments as a human resource and corporate services function.
This implied shortcomings in the way in which departments conceptualise gender equality,
particularly at service delivery level, and how policy and planning are informed in this regard.
11.7.3. The Right to Work
It is documented that South Africa has high rates of unemployment. While women and men
have the same right to work, in reality the opportunities afforded to them differ and the rates
of unemployment differ as can be seen with the above mentioned statistics189 . The rates of
unemployment amongst women have been attributed to lack of education, legacies of the
apartheid system, the stereotypical roles within the marital social structure and age. It must be
emphasised that the right to work is not specifically included in the South African Constitution
Act 108 of 1996. Such exclusion has become a burning discussion point amongst legal experts
and can be seen as non compliance to the provisions of CEDAW.
The ILO Decent Work Agenda (DWA) is implemented at the country level through Decent Work
Country Programmes (DWCPs) that have been established as the main vehicle for delivery of
ILO support to Member States. DWCPs promote decent work as a key component of national
development strategies and constitute a programming tool to deliver on a limited number of
priorities over a defined period. At the same time they organize ILO knowledge, instruments,
advocacy and cooperation at the service of tripartite constituents in a strategic results-based
framework to advance the Decent Work Agenda within fields of ILO comparative advantage.
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11.8. Efforts in creating jobs
11.8.1. Extended Public Works Programme ( EPWP)
The Department of Labour has joined forces with the Department of Public Works to provide
for increased job opportunities amongst the unemployed sector. The strategy, which was
adopted in 2003, has two pillars:
a) All government departments and state owned enterprises will create productive employment
opportunities by:

•

Ensuring that government-funded infrastructure projects use labour intensive methods (i.e.
employing people, instead of using machines);

•

Creating work opportunities in public environmental programmes (e.g. Work for Water) and
social programmes (e.g. Home based care workers); and

•

Using government procurement to help small enterprise learnership and support programmes.

a) Making it possible for people to earn an income after leaving the EPWP either through finding a job or
starting a business by:

•

Giving unemployed people work experience; and

•

Providing education and skills development programmes to people while they are on the
Expanded Public Works Programme;

•

Helping workers with exit opportunities beyond the EPWP.
According to the Consolidated Programme Overview and Logical Framework, June 2004,
the goal of the first phase of the EPWP was to alleviate unemployment for a minimum of one
million people in South Africa (at least 40% women, 30% youth and 2% disabled), by 2009190.
The programme targets the unemployed and marginalized - this includes:

•

men and women who are unemployed and willing to work,

•

who are largely unskilled,

•

do not receive social grants,

•

urban and rural poor

•

include people living with disabilities; and mostly youth
The Expanded Public Works Programme Phase 2 was launched in April 2009 .The goal of
EPWP phase 2 is to create 2 million full time equivalent jobs for the for poor and unemployed
people in South Africa so as to contribute to halving unemployment by 2014, through the
delivery of public and community services. This translates to 4, 5 million (short and ongoing)
work opportunities. The average duration of employments is assumed to be 100 days. This will
scale up from 500 000 work opportunities in 2009 to 1, 5 million in 2014
Public bodies from all spheres of government (in terms of their normal mandates and budgets)
and the Non State sector (supported by government incentives), are expected to deliberately
optimise the creation of work opportunities for unemployed and poor people in South Africa
through the delivery of public and community services. Training and enterprise development
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will be implemented in sector specific programmes to enhance service delivery and beneficiary
well-being191.
South African Shadow Report on the Implementation of the CEDAW noted that despite the
EPWP, creating employment it was a small fraction of what was required in relation to the
unemployment rate. This viewpoint is supported as despite the role of EPWP, the rates of
unemployment amongst women are significant as in relation to their male counterparts.
In 2010 the Labour department published a ministerial determination in relation to EPWP’s
which establishes conditions of employment and rates of pay for all employees involved with the
programmes. It is highlighted that the right to maternity leave is included in the determination,
which in turn assists in retention of women employees192. However, the maternity leave is
unpaid.
11.8.2. Public Employment Services

The Department of Labour has cited its target to register 600 000 work seekers by 2013
using the Public Employment Services (PES). In essence the Public Empowerment Services
programme translates to the Department of Labour being used as an employment agency
thus linking the unemployed to employment opportunities.193The Department plans to procure
a set of buses that will roam the country to register job seekers, part of a campaign to ramp up
and keep an up-to-date national data of job seekers. The target group of the said service is
said to be the vulnerable groups which one would assume to incorporate women194.
11.8.3. Skills Development Programmes
The said programmes have opened numerous avenues for women to enter the labour force
and have also broadened opportunities for career changes. The main contributors in this regard
have been the labour intensive Expanded Public Works Programme (EPWP) as mentioned
here above and the learner ships opened by the Skills Development Programme.
11.8.4. The Contractor Incubation Programme (CIP)
In the marginalised sectors such as construction, the Public Works has developed an initiative
which is aimed at enabling environment within which existing contracting enterprises can
develop into sustainable enterprises. In selecting these enterprises, preference is given to
black, women and youth-owned contracting enterprises. The enabling environment comprises
of a steady access to work opportunities and supply side support measures for growing the
targeted enterprises. The CIP targets contracting enterprises within categories three (3)
to seven (7) on the CIDB grading. This enables these enterprises to be eligible to tender
on contracts between R1, 5 million and R30 million. A total of 136 contractors are currently
registered on the CIP, and 62 of these are women-owned contractors. This is 46% of all
registered contractors.
The Employment Equity Act prohibits discrimination in all employment practices including the
process of selection for employment. Hence, women cannot be discriminated during a job
interview on the basis of her gender and / or disability195.The aforementioned Act promotes
http://www.epwp.gov.za/index.asp?c=SectorInf
http://blacksash.org.za/index.php/your-rights/labour/item/you-and-your-rights-expanded-public-works-programmes
193
http://www.iol.co.za/business/labour-department-seeks-to-tap-r1bn-from-uif-cf-to-fund-jobs-plan-1.1437933
194
https://www.labour.gov.za/media-desk/media-statements/2012/labour-dg-nhleko-says-department2019s-public-employmentservices-places-thousands-in-job-opportunities
195
For employers which have 50 or more employees compliance reporting must take place to the commission for employment equity
191
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access to employment. However, in view of the high unemployment rates amongst women
and specifically disabled women, the practical implementation of the provisions of the Act can
be questioned.

11.9. The Right to Equal Employment Opportunities, rights and protection at work
There is a framework of legislation aimed at providing a working environment based on equal
rights and the right to equal employment opportunities. Despite this, the unemployment levels
between men and women vary substantially. It is noted that the Employment Equity Act is
aimed at curbing the disproportionate rates by placing certain affirmative action measures into
place to redirect the imbalance. The Employment Conditions Commission was established to
ensure equal pay between men and women. Despite the progressive measures taken by South
Africa, seasonal and contract workers, many of whom are women are not fully protected by the
existing legislation. Unpaid domestic work is still not given monitoring value and recognition
within the South African economy196.
11.9.1. Employment Equity in South Africa
Trends in race and gender workforce profile distribution from 2002 to 2012.Commission for
Employment Equity Annual Report: 2012. (Fig. 42 Population distribution trends for the Top
management level from 2002 to 2012 by race).

Source: Commission for Employment Equity Annual Report: 2012 - 2013
Figure shows fluctuations in the employment distribution of the various population groups in
terms of their representation at the top management level.
Findings:

196

•

White representation decreased by 8.9% from 81.5% in 2002 to 72.6% in 2012, averaging a
decrease of approximately 1% per year.

•

African representation increased slightly by 2.3% at this level over the same period from
10.0% to 12.3% in 2012.

•

The representation of Coloureds increased by 1.2% from 3.4% in 2002 to 4.6% in 2012 and
the representation of Indians increased by 2.3% from 5% in 2002 to 7.3% in 2012.

•

The representation of foreign nationals has increased by 0.2% from 2.9% in 2006 to 3.1% in
2012.
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Note: Notwithstanding the fact that there is a steady, but slow decline in the representation
of Whites over the years, their domination still remains as they maintain more than a two
thirds majority in terms of representation at this level, particularly when their EAP is only
11.3%. The trajectory in terms of the trend at this level indicates that equity will be reached
at this level only after many-many decades.

Fig. 43 Population distribution trends for the Top management level from 2002 to 2012 by
gender

Source: Commission for Employment Equity Annual Report: 2012 - 2013
Figure shows that:
1.

Males continue to dominate at the top management level, although their representation
at this level dropped by 6.1% from 86.2% in 2002 to 80.1% in 2012.

2.

Female representation increased by 6.1% from 13.7% in 2002 to 19.8% in 2012 at this
level.

3.

An interesting observation is the sudden spike of females from 13.7% in 2002 to 21.6%
in 2006, before dropping back to 19.8% in 2012.

In order to reach gender equity at this level much more has to be done because 6.1% over ten
years amounts to a very small average annual increase.197
Fig. 44 Population distribution trends for the senior management level from 2002 to 2012 by
gender

Source: Commission for Employment Equity Annual Report: 2012 - 2013
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The figure shows that:
1.
2.
3.
4.

Males occupy more than double the positions occupied by females at this level.
Male representation decreased from 78.5% in 2002 to 69.2% in 2012
Female representation increased from 21.6% to 30.7% over the same period.
The representation of females has been increasing at a snail’s pace from 2002 to 2008
but dropped drastically in 2010, before showing a significant improvement in the 2012
reporting period.

Once again, it will take many decades before any gender equity is reached at this level.198
Fig. 45 Population distribution trends for the professionally qualified level from 2002 to 2012
by gender

Source: Commission for Employment Equity Annual Report: 2012 – 2013
The figure shows that, male representation is still dominant at the Professionally Qualified
Level, although their representation has been decreasing over the years; females are gaining
ground and are very close to their EAP at this level which is 45.2%.
Fig. 46 Population distribution trends for the Skilled Technical level from 2002 to 2012 by
gender

Source: Commission for Employment Equity Annual Report: 2012 – 2013
198
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Some of the Key observations of the Commission for Employment Equity from the analysis
of trends from reports of 2002-2012199
Race and gender are still the two major factors that determine where a person sits in the “hierarchy” in
South Africa. White males come first and on top, even with respect to disability. They are followed by White
females and then Indian males.
1.

Whites still dominate the private sector substantially compared to the public sector. The percentage of Whites
at the top management level has remained static at the 73% level, with minor ebbs and flows, between 2008
and 2012, whereas they constitute 11.3% of the EAP. The over-domination by White males at top management
in general (where they constitute almost 60% of the total sample of top managers) is also mirrored in their
dominance among top managers with disabilities, where White males constitute about 55% of that sub-category.
The same pattern that is reflected in the general data for top managers is also reflected for White females with
disabilities in top management. They constitute 12.8% out of all top managers in the total data set and still
constitute

2.

The racialised access to higher levels that the Employment Equity Act and many other laws, have been seeking
to redress over the past 20 years or so, is stubbornly manifesting in the manner in which the various races and
genders are reflected at all the critical levels, from top management up to junior management 12.1% of top
managers with disabilities.

3.

An unexpected trend is witnessed in 2010 where the percentage of Africans at the top management level actually
declines from 13.6% in 2008 to 12.7% in 2010; whilst the representation of Whites actually increases from 72.8%
to 73.1%, between 2008 and 2010

4.

The percentage of Africans at top management level has been going up and down, on aggregate, and not up
and up. Between 2010 and 2012, the percentage of Africans at the top level sees a decline from 12.7% in 2010
to 12.3% in 2012. Interestingly this decline is not due to an increase in the percentage representation of Whites,
which declined slightly during the period in question (was 73.1% in 2010 and went slightly down to 72.6% in
2012). It is more attributable to the continued increase in the representation of Indians; which moved from being
5.9% of top management in 2008 to being 7.3% by 2012. In fact the only group that has seen a consistent and
significant increase at the top management level between 2002 and 2012 are the Indians. Interestingly, it can be
observed from the sectoral analyses and the analyses by business type that the Government Sector has been
largely responsible for the upward trend in the representation of Indians at both top management and senior
management levels.

5.

The representation of Colored people in top management has also exhibited a similar pattern to that of African
people, going up and then down between 2004 (3.7%), up in 2006 (4.7%) and then down to 4.6 % in 2010 where
it has remained even for 2012.

6.

African females, on the other hand, together with Colored females and Indian females have less than 5%
representation, respectively, amongst all top managers as well as amongst top managers with disabilities.

7.

African females are therefore grossly under-represented at all levels, even amongst people with disabilities,
given their actual representation in the general population (as well as in the Economically Active Population) of
South Africa

8.

The Indian category, amongst designated groups, continues to be over-represented. Indian males are even
more overrepresented amongst people with disabilities in top management (9.2%) than they are amongst top
managers as a whole in the sample of reports (5.7%)

9.

African males constitute 8.8% of all top managers and they are 10% of top managers with disabilities. This is in
reverse proportion to the representation of Africans in the total population • Similar counter-intuitive and contrapolicy trends are to be witnessed at the senior management category from the 2002- 2012 data analyses.

10. All the designated groups witness a spike in their percentage of representation during the 2008 reporting period,
but this is followed by a dip in their representation by 2010.
11. On the other hand the representation of Whites shoots up and down over the period 2006 (70.9%); and 2008
(65.2), with “re-adjustment in the market” by 2010, where the representation goes up to 73.1% in senior
management.
199
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12. There is has been a steady rise in the percentage of foreign nationals at both top management as well as senior
management levels, between 2006 and 2012.
13. At senior management levels, Indians are over-represented (in relation to their proportion of the Economically
Active Population of South Africa), from constituting 6.3% of senior management in 2002, to coming close to 10%
by 2012 (9.5%).
14. In 2012, White males were even more highly represented at that level, among people with disabilities (36%) than
in the sample of all professionals at that level (27.7%).
15. At the professionally qualified level, Africans have seen a doubling in their representation between 2002 (16.2%)
and 2012 (34%). Whites have declined at this level from constituting 68% in 2002 to being 45% in 2012.
16. At the professionally qualified level, Colored people are equitably represented (9.4%); whilst Indians are more
than adequately represented (at 9%). At the same level of professionally qualified and experienced specialists;
17. White females with disabilities are also overrepresented (17.4%).
18. The representation of females is about a quarter of male representation at the top management level and
about half the representation of males at the senior management level. The gap is beginning to close at the
professionally qualified level quickly as the representation of females this level is only about 3% below their EAP.
A similar picture to that of the professionally qualified level is painted at the skilled level in terms of male and
female representation.
19. The pro-male bias is evident among people with disabilities. Males of all races always have higher percentages
of representation than females at virtually all the levels, from top to bottom

11.8.2. Areas of Concern
11.8.2.1. Domestic Work
In relation to paid domestic work , the ILO noted that it is often unregulated and undervalued
wherein domestic workers remain vulnerable to unequal , unfair and abusive treatment and
are subjected to work conditions which are not in line with the ILO’s Decent Work Paradigm200.
The ILO has adopted the Convention Concerning Decent Work for Domestic Workers which
aims at regulating the working conditions of domestic workers of its member states and in turn
providing a safety net against discrimination and abusive treatment
Despite South Africa have a flurry of protective labour legislation which protects domestic
workers (as listed above)201 ,including the Sectorial Determination 7 issued in the terms of
section 51 (1) of the Basic Conditions of Employment Act, the Department of Labour has
developed guidelines in terms of the Sectoral determination for domestic workers, which
provide guidance on:

The said determination takes into cognizance factors inherent in the domestic work
setting and regulates aspects such as:
o
o
o
o
o

Notice period and termination of employment
Procedure for termination of employment
Wage/Remuneration/Payment
Transport allowances and bonuses
Hours of work

ILO Domestic Workers Convention And Recommendation: The Case Of Domestic Workers In South Africa – A Comparative Report
  The Basic Conditions of Employment Act was amended in 1993 to expanded the definition of employee to include domestic workers thus afforded
the minimum standard of protection to domestic workers.
200
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o
o
o
o
o
o
o
o

Meal intervals
Sunday work
Public holidays
Annual leave
Sick leave
Maternity leave
Family responsibility leave
Deduction from the remuneration and other issues.

The said determination is the only document in South Africa dealing exclusively with the
rights of domestic workers and applies to all domestic workers in South Africa, including
those employed or supplied by employment services and those employed as independent
contractors.202 It has been noted by various legal academics that save for a few exceptions
most of the proposals contained in the ILO Convention seem to be already addressed in South
African legislation. On a deeper investigation it however becomes apparent that many of the
proposals of the Convention not properly implemented in practice due to the unique nature
of domestic work. Some of the proposals already addressed in South African legislation, but
which are not practically well implemented, include freedom of association; child labour; health
and safety; social security; and medical testing. Other proposals such as issues pertaining to
migrant domestic workers; private employment agencies; and unique disputes and complaints
mechanisms in the domestic sector are not addressed at all at present in South African
legislation203.
11.8.2.2.

Seasonal / Migrant Workers

It is noted that in the NGO shadow report that the South Africa is increasingly making use of
seasonal labour, labour brokerage and contract work as opposed to permanent employment.
Roughly 60% of farm workers are retained seasonally, with two thirds of them being women.
Nearly all women in the industrial fishing sub-sector work in processing plants; of these women,
many are employed on a seasonal basis. Similarly, foreign nationals – including migrants,
refugees and asylum seekers – are frequently drawn in numbers to seasonal employment.
11.8.2.3. Maternity leave / rights
Pregnant women are protected from discriminated in the workplace by a host of laws namely: 1.

The South African Constitution: Sections 9(3) and 9(4) of the Constitution of SA provide
that no person may be discriminated against or dismissed on account of pregnancy.

2.

The Employment Equity Act: Section 6 of the EEA reiterates the Constitution’s
prohibition against discrimination on the grounds of pregnancy.

3.

The Labour Relations Act, Section 187(1) (e) of the LRA prohibits the dismissal of an
employee for any reason related to her pregnancy. In fact, this section makes such a
dismissal automatically unfair.

This effectively means that such a dismissal:
•

breaches a basic right of the employee and

202

ILO Domestic Workers Convention And Recommendation: The Case Of Domestic Workers In South Africa – A Comparative Report

203
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•

can never be justifiable and

•

Merits compensation to be paid by the employer up to an amount equivalent of 24 months’
remuneration.
In practice this means that a pregnant employee or one on with a new born baby has an
inherent right to her job provided that:

•

She behaves and works according to the employer’s standards

•

She has not been so incapacitated due to illness or injury that she is unable to do her duties

•

Retrenchment is not justified.
Therefore, should the employer fire the employee due to pregnancy or should the employer
wish to use the pregnancy as an excuse for getting rid of the employee the South African
courts will be most likely to come down very hard on the employer. The protection of pregnant
workers can be illustrated in the cases below:

In Mnguni vs Gumbi (2004 6 BLLR 558) the receptionist in medical practice claimed that she was dismissed because
she complained that she felt tired while she was in the advanced stages of pregnancy. The employer claimed that the
employee had not been dismissed but only sent home. However, the Labour Court found that:
o The employer had employed a new receptionist the very next day
o The employer had not called on the employee to return to work when the opportunity arose
o This suggested that the applicant had in fact been fired
o The dismissal was automatically unfair
o The employer had to pay the employee 24 months’ remuneration in compensation
Because she complained that she felt tired while she was in the advanced stages of pregnancy. The employer claimed
that the employee had not been dismissed but only sent home.
However, the Labour Court found that:
o The employer had employed a new receptionist the very next day;
o The employer had not called on the employee to return to work when the opportunity arose;
o This suggested that the applicant had in fact been fired;
o The dismissal was automatically unfair;
o The employer had to pay the employee 24 months’ remuneration in compensation.
In the case of Lukie vs Rural Alliance cc (2004 8 BLLR 769) the employee was dismissed when she told her employer
that, due to her pregnancy she needed maternity leave. Initially her manager had agreed to the maternity leave but he
later changed his mind and told her that she need not return to work after her maternity leave. The employer denied that
the employee had been dismissed saying that the employee had left the employment of her own accord. Neither the
employee nor the manager had any corroborating evidence and the court had to consider which of their testimonies was
most probable. The manager had testified to a meeting where he discussed the employer’s operational requirements
with the employee. But the employee denied that such a meeting had taken place. Because the manager’s testimony
regarding the alleged meeting was vague and contradictory the Court accepted the employee’s version. Also, the
employer had not denied dismissing the employee when challenged with this by a Department of Labour official. The
Court therefore found that there was a dismissal, that it was automatically unfair and ordered the employer to pay the
employee 18 months’ remuneration. The employer was also required to pay the employee’s legal costs. These cases
suggest that even where evidence of dismissal is not clear, if there is any evidence of an employee being dismissed
due to pregnancy; employers cannot expect mercy from the courts5.

The CEDAW committee in its previous concluding comments to South Africa’s periodic
report 1998 indicated that South Africa should:“review the relevant legislation under discussion, in particular the Employment Equity Amendment
Bill and the Basic Conditions of Employment Amendment Bill with a view to ensuring, in accordance
with international standards, that all mothers receive leave with pay, and also to provide effective
sanctions and remedies for violation of laws on maternity leave”.
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Moreover, it is noted that South Africa has not ratified ILO Convention Number 83 which seeks
to promote equality for all women in the workplace and the health and safety of the mother and
child. Accordingly, it addresses the issues of maternity leave, pay and benefits, job security and
non-discrimination204. Currently in South Africa , the Basic Conditions of Employment Act No.
75 of 1997 states that an employee is entitled to at least four consecutive months’ maternity
leave, and then provides details on the specific requirements for requesting and providing this
leave. The law does not call for payment during this time but women on maternity leave may
draw maternity benefits from the Unemployment Insurance Fund (“UIF”) as dictated by the
Unemployment Insurance Act 63 of 2001 and the Unemployment Insurance Contributions Act
4 of 2002.
Covered employers and employees are required to pay into the fund, and the employee may
then draw payments from the fund if certain events, including maternity leave, occur. Only
those who have contributed to the fund may draw benefits from it. Because most self-employed
women are not employers covered by the act and are therefore not able to contribute to the
fund, they are unable to draw maternity benefits from the UIF.205
The Labour Relations Act prohibits unfair discrimination/dismissal on the grounds of pregnancy
and family responsibility among others. The South African Government in terms of section
87(2) of the Basic Conditions of Employment Act, 1997 and in terms of section 87(1) (b) of the
same Act issued a Code of Good Practice on the Protection of Employees during Pregnancy
and after the birth of a child. The Objective of the code is to provide guidelines for employers
and employees concerning the protection of the health of women against potential hazards in
their work environment during pregnancy, after birth and while breast-feeding206.
It is a concern that South Africa has not acceded to the suggestions made by the CEDAW
committee as the 2012 amendments to the Basic Conditions of employment makes no
reference to changes /amendments to its provisions concerning maternity.

11.9. Labour Unions
11.9.1.

COSATU

Congress of South African Trade Unions (COSATU) was founded in 1985 and is acclaimed as
South Africa’s largest trade union207 federation and the African continents second biggest208.
COSATU is in a strategic political alliance with the African National Congress (ANC) and the
South African Communist Party (SACP)209 and is thus considered to carry significant influence
in the political sector.
It cites its broad overall strategic objectives as follows210: o		

To improve material conditions of our members and working people as a whole;

o		

To organise the unorganised;

o		

To ensure worker participation in the struggle for peace and democracy principles.

AGDI report
According to employees at the Department of Labour, the exception would be for a woman who has set up her business as a close
corporation. Such a person could pay into UIF for herself by making both the employer’s and the employee’s payments. However,
due to the cost in setting up a business in this way, this route is unavailable or unappealing to most self-employed women – CGE
Maternity Benefits Programme
204
205

206

AGDI report, 2006.

Fedusa and Nactu are cited as the second and third largest in South Africa
http://www.cosatu.org.za/show.php?ID=1545
209
http://www.cosatu.org.za/show.php?ID=2051
210
Certain explanatory notes of the principles have not been included for brevity purposes.
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From its inception, the federation is based on the following core principles”
o

Non-racialism

o

Worker control

COSATU believes that workers must control the structures and committees of the federation.
This approach aims to keep the organisation vibrant and dynamic, and to maintain close links
with the shop floor. COSATU has programmes that develop worker leadership, especially
women, within the trade unions and the country as a whole. The importance of COSATU in
the South African employment context is monumental in that its affiliate membership currently
stands 211at two million one hundred and ninety one thousand and sixteen members. The
increase of the membership is illustrated hereunder and shows progressive growth since
1991. It must be noted that COSATU envisages having four million members by 2015.
Table 57: Affiliate membership 1991 - 2012
1991

1994

1997

2000

2003

2006

2009

2012

CEPPWAWU

88000

78000

94000

74000

65000

62000

64182

80658

CWU

21000

23000

40000

35000

32000

25000

29699

18666

CWUSA

n/a

n/a

n/a

n/a

n/a

n/a

370

DENOSA

n.a

n.a.

73000

70000

71000

64000

68450

74883

FAWU

129000

121000

140000

119000

119000

115000

118974

126930

NEHAWU

18000

64000

163000

235000

235000

204000

230445

260738

NUM

270000

311000

311000

290000

279000

262000

272000

310382

NUMSA

273000

170000

220000

200000

173000

217000

236909

291025

PAWUSA

n.a

n.a.

n.a.

n.a.

n.a.

17000

16169

17146

POPCRU

n.a

n.a

45000

71000

67000

96000

125732

149339

SACCAWU

97000

102000

102000

102000

102000

108000

115488

120352

SACTWU

186000

150000

150000

120000

105000

110000

85000

85025

SADNU

n.a

n.a.

n.a.

8000

8000

9000

9093

8655

SADTU

n.a

59000

146000

219000

215000

224000

236843

251276

SAFPU

n.a

n.a.

n.a.

n.a.

n.a.

1000

472

593

SAMA

n.a

n.a.

n.a.

n.a.

n.a.

5000

7246

7759

SAMWU

60000

100000

117000

120000

120000

118000

135906

153487

SASAWU

n.a

n.a.

n.a.

18000

18000

9000

7804

7074

SASBO

n.a

n.a

70000

63000

63000

61000

66093

67402

70000

74000

91000

103000

74000

133000

140392

159626

1212000

1252000

1791000

1869000

1768000

1841400

1974084

2191016

SATAWU
TOTAL
212

211
212

At 2012

http://www.politicsweb.co.za/politicsweb/view/politicsweb/en/page71656?oid=325136&sn=Detail&pid=71656
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The table below gives the 2010 and 2012 data provided. Affiliates that do not feature
in the table did not supply data in 2010 or 2012.
Table 58: Percentage Women Union Membership 2010 and 2012 compared to women
employed in the sector
Union

% Women Members2010

% Women Members2012

Proportion of women in the sector

CEPPWAWU

21%

22%

Manufacturing 30%

CWU

41%

56%

Transportation, storage & communication 26%

DENOSA

85%

91%

Social and personal services 59%

NEHAWU

54%

Social and personal services 59%

NUM

9%

Construction 16% / Mining 13%

NUMSA

16%

Manufacturing 30%

PAWUSA

60%

Social and personal services 59%

POPCRU

30%

37%

Social and personal services 59%

SACCAWU

61%

55%

Wholesale and retail 47%

SACTWU

85%

Manufacturing 30%

SADTU

65%

Social and personal services 59%

SAMA

48%

SAMWU

35%

SASAWU

53%

54%

Social and personal services 59%

SASBO

68%

68%

Finance & insurance   45%

51%

Social and personal services 59%
Social and personal services 59%/ Electricity,
gas and water 16%

The data based on employment sectors is taken from Stats SA 2012. The correlation between
the Stats SA sectors and the union sectors is not identical, so the comparisons are indicative
rather than exact. The comparison is useful as it illustrates how women are still underrepresented in terms of union membership in the manufacturing, mining, and construction
sectors. The only sectors where women membership matches women’s employment are the
wholesale and retail sector and the social services sector.
COSATU has been instrumental in moulding the labour framework in order to promote women
empowerment. In 2000, COSATU held a national gender policy aimed at discussing the
following objectives:
•

Maternity leave, home work, equal pay for equal work and migrant labour

•

GEAR and women

•

Hidden work done by women, such as looking after children at home which is unpaid, whereas
workers in a crèche are paid for the same work
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11.9.2.

National Education and Labour Council (NEDLAC).

The South African government has continued to encourage women’s participation in trade
unions and at all levels of decision making in these structures. One of the effective measures
in this regard is the requirement of equitable representation in social partner structures such
as National Education and Labour Council (NEDLAC).
At NEDLAC, the South African Government comes together with organised business, labour
and community groupings on a national level to discuss and try to reach consensus on issues
of social and economic policy. This is called “social dialogue”. NEDLAC’s aim is to make
economic decision-making more inclusive, to promote the goals of economic growth and
social equity. Organised labour is represented by the three main labour federations in South
Africa: COSATU, FEDUSA AND NACTU. In turn COSATU sits on the Labour Market Chamber
which in turn considers all proposed legislation and / policy relating to the labour market policy
before be the Executive Council213.

11.10. COMMENTS
11.10.1. Concluding Comments of the CEDAW Committee 2011
The Committee acknowledges the State party’s efforts to implement legislative measures
aimed at eliminating discrimination against women in employment, such as the Employment
Equity Act, and the establishment of the Employment Conditions Commission to ensure the
right of equal remuneration for women and men

11.11. CHALLENGES
11.11.1. The Committee raised the following concerns:
1.

The persistence of discrimination against women in the labour market, in particular the
high rate of unemployment affecting women (30 per cent), the wide gender/wage gap,
and occupational segregation.

2.

The Committee also regrets that even though the Employment Equity Act (1998)
and the Equality Act (2000) prohibit discrimination on the grounds of pregnancy, and
the Basic Conditions of Employment Act (1997) protects maternity leave, there is no
provision in domestic legislation for remunerated maternity leave.

11.12. RECOMMENDATIONS
The CEDAW Committee recommends that the State should:
1.
2.

3.

213

Ensure equal opportunities for women in the labour market, in accordance with article
11 of the Convention.
To adopt effective measures in the formal labour market to eliminate both horizontal
and vertical occupational segregation, narrow and close the wage gap between women
and men, and ensure the application of the principle of equal remuneration and equal
opportunities at work.
To review in particular the Employment Equity Amendment Bill, and the Basic
Conditions of Employment Amendment Bill, with a view to ensuring, in accordance with
international standards, that all mothers receive leave with pay, and also to provide
effective sanctions and remedies for violation of laws on maternity leave.

http://www.nedlac.org.za/activities/chambers-and-special-projects/labour-market.aspx
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ARTICLE 12: EQUALITY IN ACCESS TO HEALTH
CARE
State Parties shall take all appropriate measures to eliminate discrimination against women
in the field of health care in order to ensure, on the basis of equality of men and women,
access to health care services, including those related to family planning as well as ensuring
appropriate services in connection with pregnancy, confinement and the post-natal period,
granting free services where necessary, as well as adequate nutrition during pregnancy and
lactation.
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General Recommendation 14: Female Circumcision
States must ensure that:
(a) They take appropriate and effective measures with a view to eradicating the practice of female circumcision. Such
measures could include:
(i) There is collection and dissemination by universities, medical or nursing associations, national women’s
organizations or other bodies of basic data about such traditional practices;
(ii) They support of women’s organizations at the national and local levels working for the elimination of female
circumcision and other practices harmful to women;
(iii) The encouragement of politicians, professionals, religious and community leaders at all levels, including the media
and the arts, to co-operate in influencing attitudes towards the eradication of female circumcision;
(iv) The introduction of appropriate educational and training programmes and seminars based on research findings
about the problems arising from female circumcision;
(b) They include in their national health policies appropriate strategies aimed at eradicating female circumcision in
public health care. Such strategies could include the special responsibility of health personnel, including traditional
birth attendants, to explain the harmful effects of female circumcision;
(c) Invite assistance, information and advice from the appropriate organizations of the United Nations system to
support and assist efforts being deployed to eliminate harmful traditional practices;
(d) Include in their reports to the Committee under articles 10 and 12 of the Convention on the Elimination of All Forms
of Discrimination against Women information about measures taken to eliminate female circumcision.
General Recommendation 15: HIV/AIDS
State parties must:
(a) Intensify efforts in disseminating information to increase public awareness of the risk of HIV infection and AIDS,
especially in women and children, and of its effects on them;
(b) Ensure that programmes to combat AIDS give special attention to the rights and needs of women and children,
and to the factors relating to the reproductive role of women and their subordinate position in some societies which
make them especially vulnerable to HIV infection;
(c)Ensure the active participation of women in primary health care and take measures to enhance their role as care
providers, health workers and educators in the prevention of infection with HIV;
(d) Include in their reports under article 12 of the Convention information on the effects of AlDS on the situation
of women and on the action taken to cater to the needs of those women who are infected and to prevent specific
discrimination against women in response to AIDS.
General Recommendation 24
State parties must:
a) Place a gender perspective at the centre of all policies and programmes affecting women’s s health and should
involve women in the planning, implementation and monitoring of such policies and programmes and in the provision
of health services to women;
(b) Ensure the removal of all barriers to women’s access to health services, education and information, including in the
area of sexual and reproductive health, and, in particular, allocate resources for programmes directed at adolescents
for the prevention and treatment of sexually transmitted diseases, including HIV/AIDS;
(c) Prioritize the prevention of unwanted pregnancy through family planning and sex education and reduce maternal
mortality rates through safe motherhood services and prenatal assistance. When possible, legislation criminalizing
abortion could be amended to remove punitive provisions imposed on women who undergo abortion;
(d) Monitor the provision of health services to women by public, non-governmental and private organizations, to
ensure equal access and quality of care;
(e) Require all health services to be consistent with the human rights of women, including the rights to autonomy,
privacy, confidentiality, informed consent and choice;
(f) Ensure that the training curricula of health workers include comprehensive, mandatory, gender-sensitive courses
on women’s health and human rights, in particular gender-based violence.
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12. INTRODUCTION
12.1. The human rights approach to Health:
The International Covenant on Economic, Social and Cultural rights emphasises that the State
Parties should ensure availability, accessibility acceptability as well as appropriate and good
quality health services for everybody.
Availability - Functioning public health and health-care facilities, goods and services, as well
as programmes, have to be available in sufficient quantity. They will include the underlying
determinants of health such as safe and potable drinking water and adequate sanitation
facilities, hospitals, clinics and other health-related buildings, trained medical and professional
personnel receiving domestically competitive salaries, and essential drugs.
Accessibility - Health facilities, goods and services have to be accessible to everyone without
discrimination.

Accessibility has four overlapping dimensions:
o

Non-discrimination: health facilities, goods and services must be accessible to all,
especially the most vulnerable or marginalized sections of the population, in law and in
fact.

o

Physical accessibility: health facilities, goods and services must be within safe
physical reach for all sections of the population, especially vulnerable or marginalized
groups. Accessibility also implies that medical services and underlying determinants
of health are within safe physical reach, including in rural areas. Accessibility further
includes adequate access to buildings for persons with disabilities.

o

Economic accessibility (affordability): health facilities, goods and services must
be affordable for all. Payment for health-care services, as well as services related
to the underlying determinants of health, has to be based on the principle of equity,
ensuring that these services, whether privately or publicly provided, are affordable for
all, including socially disadvantaged groups. Equity demands that poorer households
should not be disproportionately burdened with health expenses as compared to richer
households.

o

Information accessibility: accessibility includes the right to seek, receive and impart
information and ideas concerning health issues.

o

Acceptability - All health facilities, goods and services must be respectful of medical
ethics and culturally appropriate, i.e. respectful of the culture of individuals, minorities,
peoples and communities, sensitive to gender and life-cycle requirements.

o

Quality - As well as being culturally acceptable, health facilities, goods and services
must also be scientifically and medically appropriate and of good quality. This requires,
inter alia, skilled medical personnel, scientifically approved and unexpired drugs and
hospital equipment, safe and potable water, and adequate sanitation.

12.2. The right to health contains both freedoms and entitlements.
1)

The freedoms include; the right to control one’s health and body (including sexual and
reproductive freedom) and the right to be free from interference (such as the right to be
free from torture, non-consensual medical treatment and experimentation).
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2)

The entitlements include; the right to a system of health protection which provides
equality of opportunity for people to enjoy the highest attainable level of health.

12.3. STATE PARTIES’ OBLIGATIONS
The right to health imposes three types of obligations on States parties: the obligations to
respect protect and fulfil.
The obligation to respect requires States to refrain from interfering directly or indirectly with
the enjoyment of the right to health by refraining from;
Ø

Denying or limiting equal access for all persons to preventive, curative and palliative
health services

Ø

Prohibiting or impeding traditional preventative care, healing practices and medicines

Ø

Marketing unsafe drugs and from applying coercive medical treatments

Ø

Limiting access to contraceptives and other means of maintaining sexual and
reproductive health

Ø

Censoring, withholding or intentionally misrepresenting health-related information,
including sexual education and information, as well as from preventing people’s
participation in health related matters.

The obligation to protect requires States:
o

To adopt legislation or to take measures ensuring equal access to health care and healthrelated services provided by third parties

o

To ensure that privatization of the health sector does not constitute a threat to the
availability, accessibility, acceptability and quality of health facilities, goods and services

o

To control the marketing of medical equipment and medicines by third parties; and to
ensure that medical practitioners and other health professionals meet appropriate
standards of education, skill and ethical codes of conduct.

o

To ensure that harmful social or traditional practices do not interfere with access to preand post-natal care and family-planning (to prevent third parties from coercing women
to undergo traditional practices, e.g. female genital mutilation; and to take measures to
protect all vulnerable or marginalized groups of society, in particular women, children,
adolescents and older persons, in the light of gender-based expressions of violence.)

The obligation to fulfil requires States to adopt appropriate legislative, administrative,
budgetary, judicial, promotional and other measures towards the full realization of the right to
health. These include:
1.

To give sufficient recognition to the right to health in the national political and legal
systems, preferably by way of legislative implementation, and to adopt a national health
policy with a detailed plan for realizing the right to health.

2.

To ensure provision of health care, including immunization programmes and equal
access for all to the underlying determinants of health.

3.

To ensure the appropriate training of doctors and other medical personnel, the provision
of a sufficient number of hospitals, clinics and other health-related facilities, and the
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promotion and support of the establishment of institutions providing counselling
and mental health services, with due regard to equitable distribution throughout the
country. Public health infrastructures should provide for sexual and reproductive health
services, including safe motherhood, particularly in rural areas.
4.

The provision of a public, private or mixed health insurance system which is affordable
for all, the promotion of medical research and health education, as well as information
campaigns, in particular with respect to HIV/AIDS, sexual and reproductive health,
traditional practices, domestic violence, the abuse of alcohol and the use of cigarettes,
drugs and other harmful substances.

5.

To adopt measures against environmental and occupational health hazards and
against any other threat as demonstrated by epidemiological data.

6.

To formulate, implement and periodically review a coherent national policy to minimize
the risk of occupational accidents and diseases, as well as to provide a coherent
national policy on occupational safety and health services.214

12.4. Women’s issues to be considered in terms of health
The following are distinctive features and factors to be taken into consideration in addressing
women’s needs which differ in comparison to those of men:
Ø

Biological factors: menstrual cycle, reproductive function, menopause, high risk of
exposure to sexually transmitted diseases.

Ø

Socio-economic factors:

o

Unequal power relationships between men and women in home and workplace which
affects women’s health and nutrition,

o
o
o

Exposure to different forms of violence which affects their health,
Girl children and adolescent girls vulnerable to sexual abuse which may result in
teenage pregnancy ,
Harmful traditional and cultural practices like female genital mutilation.

Ø

Psycho-social factors:

o

Depression that may lead to psychological conditions such as eating disorders,
anorexia and bulimia,
Older women exposed to ischemic heart diseases, stroke, chronic pulmonary diseases
and cancer.
Lack of respect for confidentiality of patients which will deter women from seeking
medical advice and treatment resulting in a negative impact to their health including
treatment for diseases of genital tract, contraception, incomplete abortion and instances
where they suffered sexual or physical violence.

o
o

214
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Fig.47

Health self-assessment, 2008 and 2009
The figure above depicts the percentage of women and men, who rate their health as ‘very
good’, ‘good’, and ‘fair’ or ‘poor’. The figure shows that close on half of both women and men
self-rate their health status as ‘good’, followed by about a third who self-rate their health as
‘very good’. However, a larger proportion of men than women rate their health as either ‘good’
or ‘very good’, while women are more likely than men to rate their health as ‘fair’ or ‘poor’215.

12.5. The Global Legal Framework
The issue of Health has always been very important and one of the major priorities in the
international development agenda. The United Nations instruments such as, the Convention
on the Elimination of All Forms of Discrimination against Women, The Convention on the
Rights of the Child, The Millennium Development Declaration, International Covenant on
Economic, Social and Cultural Rights, Beijing Platform for Action, Programme of Action of
the International Conference on Population and Development advocate for equal access to
adequate health care services. The African Charter on Human and Peoples Rights, Protocol
to the African Charter on Human and People’s Rights on the Rights of women in Africa, African
Charter on the Rights and Welfare of the Child and the Solemn Declaration on the Rights of
Women provide for accessibility of Health focusing mainly on the health issues that directly
affect women in Africa.
The Convention on the Elimination of All Forms of Discrimination against Women highlights
the importance of the rights of women and children to have adequate access to health care
services. The Convention further emphasises the importance of access to family planning
services for proper spacing of child. The Convention on the Right of Persons with Disabilities
recognises that persons with disabilities have a right to the enjoyment of the highest attainable
standard of health without discrimination and the basis of their disability. The Beijing Platform
for action also provides for women’s right to the enjoyment of the highest attainable standard
of physical and mental health and adds that the enjoyment of the right to good physical and
mental health is important for women’s wellbeing and their ability to participate in all areas of
215
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public and private life. The treaty emphasise that women’s health involves their emotional,
social and physical well-being. Beijing Platform for Action on the other hand stipulates that
a major barrier for women to the achievement of the highest attainable standard of health is
inequality between men and women, women among different geographic regions, women
from different social classes and indigenous as well as ethnic groups.216
Goal 4, 5 and 6 of the Millennium Development Goal provide for reduced child mortality,
improved maternal health as well as combating HIV and AIDS, Malaria and other diseases
respectively217. The covenant further stipulates that, the state parties have the obligation to
guarantee that access to health services will be provided without any form of discrimination
hence state parties have the obligation to respect, protect and fulfil its mandate of adopting
legislation, policies and programmes to ensure equal access to health care and health related
services.218
The Convention on the Rights of the Child like other conventions also provide for the
importance of equal accessibility of health services for children. The convention provides for
the involvement of children in the development of health policies and their own health care. The
Convention further provides that children should be provided with information about proposed
treatments and outcomes, as well as information relating to the appropriate and accessible
health services to children with disabilities. Programme of Action of the UN ICPD also stipulates
that adolescents are particularly vulnerable because of their lack of information and access to
relevant services in most countries; hence it is important to put in place mechanisms that best
provide information on the issues of health for children and teenagers.219
Confidential medical counselling and request for advice without the parental consent
irrespective of the child’s age is also advocated for in the CRC, especially where there is
violence or abuse at home, affecting children. This is needed for safety and wellbeing of
children. It is also important to indicate that with the escalating rate of teenage pregnancy, the
convention stipulates that the state parties should put in place laws that advocate for children’s
reproductive health education and that the physicians and health care facilities should provide
clear and accessible information on children’s participation in paediatric research and clinical
trials. The convention also provides that the state parties should involve children in the planning
and programming of services for their health and development and that extensive consultative
process is essential for this issue. 220

12.6. The Regional Legal Framework
Africa as a continent due to different dynamics and experiences that affect gender issues
within the continent, which makes Africa different from the global community, it developed the
African Charter on Human and Peoples’ Rights which articulates the experiences of African
Community.
Article 18 (1) of the Charter provides for state parties to take care of its physical and moral
health221, while the Protocol to the African Charter on Human and Peoples’ Rights on the
Rights of Women in Africa goes in depth by providing for health and reproductive health. The
Protocol provides that state parties shall ensure that the right to health of women, including
sexual and reproductive health is promoted, which includes:
BPA
Millennium Development Goals (2000)
218
International Covenant on Economic, Social and Cultural Rights (Article 12.1)
219
Programme of Action of the UN ICPD
220
Convention on the Rights of the Child (1981)
221
Africa Charter on Human and Peoples’ Rights (1981)
216
217
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o

The right to control fertility;

o

The right to decide whether to have children, the number of children and spacing of
children;

o

The right to choose any method of contraception;

o

The right to self-protection and to be protected against sexually transmitted infections,
including the HIV/AIDS;

o

The right to be informed on one’s health status and on the health status of one’s
partner, particularly if affected with sexually transmitted infections, including HIV/AIDS,
in accordance with internationally recognised standards and best practices;

o

The right to have family planning education.

The Charter further provides that the state parties shall take all appropriate
measures to:
o

Provide adequate, affordable and accessible health services, including information,
education and communication programmes to women especially those in rural areas;

o

Establish and strengthen existing pre-natal, delivery and post-natal health and
nutritional services for women during pregnancy and while they are breast-feeding;

o

Protect the reproductive rights of women by authorising medical abortion in cases of
sexual assault, rape, incest, and where the continued pregnancy endangers the mental
and physical health of the mother or the life of the mother or the foetus.222

It is evident as indicated that the international community considers health as one of the
priority issues. The international instruments above attest to that by obliging the state parties
to put in place the frameworks that address the issues of accessibility, affordability as well
as acceptability within the health constituency. CEDAW on the same note under Article 12
recognises that the unequal status of women hampers their equal access to adequate health
care services. The convention therefore provides that the State parties are required to remove
all legal and social barriers that obstruct access to health care services for all women, including
those whose access is impeded by factors such as disability, illiteracy, or geographic location.
The international covenants on Economic, Social and Cultural rights and on Civil and Political
Rights as alluded to enshrine the basic right to couples to decide freely and responsibly the
number and spacing of their children. The Programme of Action of the UNICPD emphasises
on the issue of couples deciding freely and responsibly on the number, spacing and timing of
their children and having information and means to do so, and the right to attain the highest
standard of sexual and reproductive health to prevent discrimination, coercion and violence as
expressed in other human rights documents.223

12.7. National Legal Framework
In line with the international human rights legal framework indicated above, the South African
Constitution under section 27 specifies that all South Africans have the right to access health
care services (including reproductive health care) and emergency medical treatment.
The realisation of this right is enhanced by the National Health Act 61 of 2003. Realisation of
these rights is also provided for under the following legislation particularly to address health
issues related to women, children and the vulnerable groups:
222
223
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12.7.1. The National Health Act (61 of 2003): The objective of the Act is to provide a framework
for a structured uniform health system taking into account the obligations imposed by the
Constitution and other National, Provincial and Local Government Laws with regards to
Health Services.
12.7.2. Choice of Termination of Pregnancy Act (92 0f 1996): The Objective of the Act is to
determine the circumstances in which and conditions under which the pregnancy of a
woman may be terminated and to provide for matters connected there with.
12.7.3. Sterilization Act (44 of 1998): The objective of the Act is to provide for the right to
sterilisation; to determine the circumstances under which sterilisation may be performed
and in particular, the circumstances under which sterilisation may be performed on
persons incapable of consenting or incompetent to consent due to mental disability.
12.7.4. Child Care Act(74 of 1983)
12.7.5. Children Act 38 of 2005: Provides for the protection of the rights and well being of
children.
12.7.6. Older Persons Act(61 0f 2006)
12.7.7. Mental Health Care Act (17 of 2002): Provides a legal framework for mental health in
the Republic and in particular the admission and discharge of mental health patients in
mental health institutions with emphasis on human rights for mentally ill patients.
12.7.8. Promotion of Equality and the Prevention of Unfair Discrimination Act, 4 of 2000:
Provides for the further amplification of the constitutional principles of equality and
elimination of unfair discrimination.

12.8. POLICIES
12.8.1. National Contraception and Fertility Planning Policy and Service Delivery
Guidelines
The above policy and guidelines are aimed at reprioritising contraception and fertility planning
in South Africa, with an emphasis on dual protection. The policy embraces both the prevention
of pregnancy (contraception) and the planning for a healthy pregnancy (conception). It also
reflects the Department of Health’s focus on human rights, quality and integration. It provides
a framework for a broad, forward looking contraception and Fertility planning programme, with
an emphasis on improved access as well as expanded contraceptive choice.
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12.8.2. Medical Aid
12.8.2.1. Medical aid coverage
Fig.48 Percentage of women and men aged 18 years and older in each population group with
access to medical aid benefits, 2002 and 2011.

The figure above indicate the percentage of women and men aged 18 years and older in each
population group who had access to medical aid benefit during 2002 and 2011 censuses. The
findings indicate that both men and women in the white population group had more access to
the medical aid benefit as compared to men and women of Black African population group who
had the least access to the medical aid with only 7.3% of women and 3.3 for men respectively.
The figure below shows that the percentage of individuals covered by medical aid declined to
16% in 2011 after it had been increasing consistently between 2006 and 2010. Although the
percentage of individuals covered by medical aid schemes increased by only 0,4 percentage
points since 2002, almost a million more individuals were covered by medical aid schemes in
2011 compared to 2002. Nearly a quarter (22,8%) of South African households had at least
one member who belonged to a medical aid scheme.
White individuals remain much more likely to belong to a medical aid than members of other
population groups. While almost 69, 7% of the white population belonged to some medical
scheme, only 41,1% of the Indian/Asian, 20,3% of the coloured and 8,9% of the black African
population groups were covered by such schemes at the time the survey was conducted in
2011. Figure 14 reveals that Western Cape (25,1%) abnegating (23,9%) contained the highest
percentage of medical aid members while Limpopo (7,2%) and Eastern Cape (11,1%) had the
lowest proportion of medical aid membership. Noticeable drops in the percentage of medical
aid members are observed in all provinces between 2002 and 2011 except Western Cape and
Northern Cape where slight increases occurred.
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Fig.49 Percentage of individuals who are members of medical aid schemes per province,
2009- 2011

Source: General Household Survey 2011
12.8.3. National Health Insurance (NHI)
South Africa has established the National Health Insurance which guarantees all South Africans
and legal residents’ access to defined package of comprehensive health services. That poses
as a roadmap towards positioning health reform within a legal framework hence ensuring
affordability and accessibility of health services for different strata of the South African society.
The National Health Insurance (NHI) is a financing system that will make sure that all citizens of
South Africa (and legal long-term residents) are provided with essential healthcare, regardless
of their employment status and ability to make a direct monetary contribution to the NHI Fund.
The goal of NHI is to ensure that all South Africans, irrespective of their socio- economic
status, have access to good quality and affordable health services. NHI seeks to eradicate
barriers limiting access to health care, and ensures financial risk protection from catastrophic
health-related expenditures for households and individuals through a prepayment system.
Healthcare is a human right – this is a widely accepted international principle. This right should
not depend on how rich we are or where we happen to live. The right to obtain healthcare is
written into our Constitution. But large numbers of our people continue to die prematurely and
to suffer unnecessarily from poor health. Treatable conditions are not being treated on time
and preventable diseases are not being prevented. This is in spite of the fact that government
has tried its utmost since 1994 to ensure that everyone in this country has equitable access to
necessary healthcare services. There are still serious challenges mainly caused by a skewed
healthcare financing system. Without NHI, the burden of disease in the country will not be
reduced because the majority of the population – and the section suffering the greatest ill
health – will not access good quality healthcare.
The White paper on the National Health Insurance has been drawn and it is expected to be
launched sometime in 2013 financial year.
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12.9.

PROGRAMMES
The Department has adopted a 10 Point Plan (2009 – 2014) which consists of the following
priorities:224

o

Provision of Strategic leadership and creation of a social compact for better
health outcomes;

o

Implementation of National Health Insurance (NHI);

o

Improving the Quality of Health Services;

o

Overhauling the health care system by:

Ø

Refocusing on Primary Health Care (PHC);

Ø

Improving the functionality and management of the Health System

o
o

Improving Human Resources, Planning, Development and Management;
Revitalisation of infrastructure, with a focus on:

Ø

Accelerating the delivery of health infrastructure through Public Private
Partnerships (PPPs);
Revitalising Primary Level Facilities;
Accelerating the delivery of Health Technology and Information Communication
Technology (ICT) infrastructure

Ø
Ø

Accelerated implementation of HIV and AIDS and Sexually Transmitted
o
o
o
o
o

224

Infections National Strategic Plan, 2007 – 2011 and reduction of mortality
due to TB and associated diseases;
Mass mobilisation for better health for the population;
Review of the Drug Policy; and
Strengthening Research and Development

Annual Performance Plan - 2012/13-2014/15
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12.10. ACCESS TO HEALTH
12.10.1. Health Care Facilities

Table 59: Level of satisfaction with public health care, 2011

Source: General Household Survey 2011
The table above shows that the users of private health-care facilities seemed to be more
satisfied with those facilities than users of public health-care facilities across all provinces.
Whereas 97,2% of users were satisfied with private facilities (92,9% were very satisfied), only
83,6% of users of public health-care facilities were satisfied. Only 61, 9% of individuals that
used public health care facilities were very satisfied.
Respondents using public health-care facilities in North West (73, 9%), Gauteng (80,5%), and
Northern Cape (81%) were least satisfied with these facilities, while 90,3% of households in
Limpopo reported being satisfied.

Table 60: Level of satisfaction with private health care, 2011

Source: General Household Survey 2011
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Fig. 50 Percentage of women and men in each population group using private health facilities
in the month prior to the interview, 2008

The figure above indicates that the white population group was in majority of the population
that visited the private health facilities with 84% of white women and 82% of white men
respectively. The Black African population group were in minority of all the population groups
in terms of using private health facilities with 32.3% of Black African women and 32.3 Black
African men respectively. The Indians and Asian population group were the second largest
population group that utilised the private health facilities with 61.4% of women and 61.3% of
men respectively.
Fig.51 Percentage of women and men in each population group who visited a health worker
during the month prior to the interview, 2011

The figure above presents the statistics on the number of men and women in each population
group, who visited the health workers a month prior to the interview. The findings indicate
that a larger percentage (12.1%) of white women and white male population groups visited
the health workers prior to the interview. Black African women and the Black African men
population group were in the minority of the population that visited the health workers during
that period with 7.6 for women and 5.8 for men respectively.
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12.10.2. Social exclusion and inaccessibility for vulnerable groups.
Health care services in South Africa are limited for poor people and people living in rural areas.
The limitations are extended to other vulnerable groups including pregnant women, people
living with disability, the aged, sex workers, refugees and those affected by HIV/AIDS225. Rape
victims, of who almost nine out of ten are women, are sometimes unable to access PEP (postexposure prophylaxis). This is unfortunate proof that women are not accessing health care
services to the extent necessitated, and the pace of the progressive realisation of their rights
is slow.
Persons with mental disabilities have challenges in accessing health care systems properly.
For example, a study in the Western Cape revealed that 16, 5% of that population suffer from
a common mental disorder and 75% do not receive any kind of treatment to that effect226. Sex
workers’ access to health care services is limited due to the stigma attached to sex work, the
criminalisation of sex work and the negative attitude of health workers towards them. This
can be detrimental effect on the HIV prevalence rate. This exclusion extends to refugees and
asylum seekers, who are denied ART (antiretroviral treatment) due to lack of proper identity
documents227.Persons living with a disability often have limited information and physical access
to HIV related services. They are marginalised and as a result, they become vulnerable to HIV
infections, transmission and insufficient support. The National Prevalence survey confirmed
that 14, 1% of these people are HIV positive, higher than national average of 10%228.

Table 61: Number and percentage of persons aged 5 years and older with disability by
gender and province, 2011

Source: General Household Survey 2011

South African Human Rights Commission 7th report on Economic and Social Rights, (2006-2009)
supra, Mental Health and Poverty project, submissions to SAHRC(2009)
227
supra
228
Ibid
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226
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Older persons are another group which is not able to adequately access health care. HIV
prevalence among them is high with 10.4% of males and 10.2 % females between the ages of
50-54 years, and 6.2% of males and 7.7% females between the ages of 55-59 years of age.
The Department of Health needs to pay more attention on training of older people on how
to prevent this229. Older women are vulnerable to gender based violence not only because
they often live longer than men and are more likely than men to suffer from disabling and
degenerative chronic diseases such as osteoporosis and dementia.

12.11. HIV / Aids, TB & Associated Diseases
The National Department of Health adopted the National Strategic plan (NSP) of 2012-2016
on HIV, STI and TB:
The NSP has the following goals:
1. Halving the number of new HIV infections
2. Ensuring that at least 80% of people who are eligible for treatment for HIV are receiving it (at
least 70% should be alive and still on treatment after five years)
3. Halving the number of new TB infections and deaths from TB
4. Ensuring that the rights of people living with HIV are protected
5. Halving the stigma related to HIV and TB.
The eight sub-objectives that have been identified are:
1. Mainstreaming HIV and TB into the core mandate of all government departments. This means
that all government departments will analyse how their work is related to HIV and TB and
make relevant policy decisions and interventions. In doing so, they will also have to look at
issues relating to gender rights.
2. Addressing social, economic and behavioural drivers of HIV, STIs and TB. This includes
dealing with challenges affecting access to social services in informal settlements, and rural
and hard-to-reach areas. It also includes strategies to address the vulnerability of migrant and
mobile populations, and those who abuse alcohol and other substances.
3. Implementing interventions to address harmful gender norms and gender-based violence.
4. Lessening the impact of HIV, TB and STIs on orphans, vulnerable children and youths. This
includes ensuring that vulnerable children have access to the social services they need,
including basic education.
5. Reducing the vulnerability of young people to HIV infection by ensuring that they stay in school
until Grade 12. Post-school education and opportunities should also be provided.
6. Reducing stigma and discrimination. This includes the implementation of a stigma-reduction
framework. This framework and the People Living with HIV Stigma Index will be implemented
nationally.
7. Strengthening community systems to expand access to services. This includes developing
HIV and TB plans at district level.
8. Supporting all efforts aimed at strengthening poverty reduction and food-security programmes.

229
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12.11.1. HIV / Aids Prevalence in South Africa
Between 2007 and 2009, an estimated 5.5 -5.7 million people were living with HIV and AIDS
in South Africa. Approximately 1 in 3 women aged between 25-29 years of age and over a
quarter of men aged between 30-34 years of age were living with HIV. 230
12.11.2. The prevalence of HIV/AIDS and other related diseases
The Department of Health Annual Report 2011/2012231 revealed information from a survey
conducted in 2010 that HIV prevalence among the antenatal attendees in SA increased from
29.4% in 2009 to 30.2% in 2010. According to this report, a total of 617 147 new patients were
placed on antiretroviral therapy(ART) and the HIV testing and counselling campaign which is
one of the major prevention strategies in SA reached a total of 15 million people between April
2010 and end of June 2011.
South Africa has been more affected by the HIV and AIDS epidemic than any country in the
world. The epidemic has left children as heads of households. Estimates of HIV prevalence in
South Africa are mainly based on Department of Health surveillance among pregnant women
attending sentinel antenatal clinics (ANC) and Human Sciences Research
Council periodic national community survey conducted every 3 years. Pregnant women
attending ANC services at public health facilities are used as the target population, as they
are sexually active, and also constitute an easily accessible and stable population. Pregnant
women are targeted as they are more likely than other groups to be representative of the
general population232. The department of Health has collected data on an annual basis since
1990. The antenatal survey is only one tool used to track the spread of HIV. A range of other
community-based and incidence studies are employed in order to obtain a better understanding
of the dynamics of the epidemic in the country.
Control of HIV in South Africa involves multi-sectoral approaches involving government,
research and academic institutions, civil society, non-governmental organisations, community
based organisations and the private sector.
Information from the Annual Performance Plan233 of the department of Health indicates that
with respect to HIV Counselling and Testing; between April 2010 and end of June 2011 a total
of 15million people volunteered for HIV counselling, and 13.7 million of these had agreed to
be tested. Two million people tested HIV positive, which translated to a positive rate of 16%
during 2011/12. For the three month period July – September 2011, the HCT target was to
provide counselling to people across the nine Provinces. This target was exceeded when
a total of 2,504,423 people received counselling, and 2,145,270 people accepted for HIV
testing. Furthermore, during 2010/11, a total of 96.9% of pregnant women agreed to be tested
for HIV and were tested.

Human Science Research Council, 2009, SA National HIV Prevalence, incidence
Department of Health Annual Report 2011/12
232
The 2011 National Antenatal Sentinel HIV & Syphilis Prevalence Survey in South Africa.
233
APP 2012/13-2014/15
230
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Fig. 52 HIV Prevalence among Young Women 15-49 Years

Source: Global AIDS Response Progress Report 2012
The 2010 Global AIDS report indicate that nationally, the HIV prevalence among women in
the age group 30 - 34 years remained the highest with a prevalence of 42.6% in 2010. This
has increased by 3.3% since 2007. The HIV prevalence among women under 30 years has
continued to decline gradually since 2006 while the prevalence of the over 30s continues to
increase. However, modelling suggests that most, if not all of the increase in recent years can
be attributed to the increase in survival of those on ARVs
Fig. 53 HIV Prevalence among Women by Age, 2008-2010

Source: Global AIDS Response Progress Report 2012
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Fig. 54 HIV Prevalence in Youth (15-24 YRS) by sex and age, 2002-2008

Source: Global AIDS Response Progress Report 2012
Table 62 shows the prevalence estimates and the total number of people living with HIV from
2002 to 2013. The total number of persons living with HIV in South Africa increased from an
estimated 4 million in 2002 to 5,26 million by 2013. For 2013 an estimated 10% of the total
population is HIV positive. Shisana, et al.(2009) estimated the HIV prevalence for 2008 at
10,9%. Approximately seventeen percent of South African women in their reproductive ages
are HIV positive.
Table 62 : HIV prevalence estimates and the number of people living with HIV, 2002–2013

Source: Mid-year population estimates 2013- STATS SA
General Population - Knowledge of HIV/AIDS: 2010
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According to the Review of the South African AIDS Epidemic, correct knowledge about
preventing sexual transmission decreased significantly between 2005 and 2008.In adults, it
decreased significantly from60.7% in 2005 to 44.4% in 2008 (p<0.0001) (Shisana et al., 2009).
The figure below shows the level of correct responses to questions about the prevention of
infection (consistent condom use, partner reduction).
Table 63:
Percentage of young women and men aged 15-24 who both correctly identify ways of preventing the
sexual transmission of HIV and who reject major misconceptions about HIV transmission : 2010
Indicator

Percentage

Data Source

Women and men aged 15-19

28.1%

Women and men aged 20-24

29.5%

Men aged 15-24

30.4%

South African National
HIV Prevalence,
Incidence, Behaviour and
Communication Survey, 2008.

Men aged 15-19

29.6%

Men aged: 20-24

31.4%

Women aged 15-24

27.0%

Women aged 15-19

26.3%

Women aged 20-24

27.7%

Human Sciences Research
Council (HSRC) , 2009

Source: Global AIDS Response Progress Report 2012
The percentage of people who correctly identify ways of preventing HIV and reject
misconceptions about HIV transmission also decreased between 2005 and 2008 - in all adults
combined, it decreased significantly from 40.2% in 2005 to 29.0% in 2008 (p<0.0001) (Shisana
et al., 2009).

Table 64: People Living With HIV (PLWH): 2010
Indicator

Percentage

Data Source

Percentage of young people aged 15-24 who are living with HIV
(disaggregated by sex and age)
Women and men aged 15-24

8.7%

Women and men aged 15-19

4.4%

Women and men aged 20-24

13.6%

• Men aged 15-24

3.6%

• Men aged 15-19

2.5%

• Men aged: 20-24

5.1%

• Women aged 15-24

13.9%

• Women aged 15-19

6.7%

• Women aged 20-24

21.1%

Women and men aged 15-19

4.4%

Source: Global AIDS Response Progress Report 2012

Commission for Gender Equality
CEDAW REPORT 2014

South African National HIV
Prevalence, Incidence,
Behaviour and Communication
Survey, 2008.
Human Sciences Research
Council (HSRC) 2009

233

The ASSA 2008 (Actuarial Society of South Africa) model estimated that in 2010, about 10.9%
of the South African population was HIV-infected or an estimated 5.5 million HIV-positive
people (ASSA, 2011 - in line with the 2009 Spectrum estimate of 5.63 million PLHIV).
Although adult HIV prevalence has stabilised at about 17%, the absolute number of PLHIV
is increasing by approximately 100,000 additional PLHIV each year (Spectrum estimate).
This is due to the number of annual new infections exceeding annual AIDS-related deaths,
with ARV treatment prolonging the lives of PLHIV, and the denominator of HIV prevalence population size - increasing each year. Furthermore, the ASSA 2008 model estimates, there is
a substantial downturn in AIDS related mortality in recent years, with annual number of AIDS
deaths reduced from about 257,000 in 2005 to about 194,000 in 2010 (ASSA, 2011). This is
largely due to the expansion of the ART programme.
Fig. 55 HIV Prevalence by Province

Source: 2011 National Antenatal Sentinel HIV and Syphilis Prevalence Survey in SA.
The figure above illustrates the provincial HIV prevalence estimate which varies between
provinces. In Gauteng the HIV prevalence has decreased from 30.4% in 2010 to 28.7% in
2011whilst in KwaZulu-Natal the decrease was from 39.5 % to 37.4%, indicating a decline of
2.1%. There was an increase in HIV prevalence in Free State from 30.6% in 2010 to 32.5%
in 2011, and the North-West from 29.6% in 2010 to 30.2% in 2011. Limpopo is showing a
steady increase from 21.4%in 2009 to 22.1% in 2011 and Mpumalanga HIV prevalence has
increased from 35.1% in 2010 to36.7% in 2011.
The figure below highlights the results of a 2011 survey which shows that the highest HIV
prevalence rates are located in the Central and Eastern parts of the country, and the lowest
prevalence rates in the Western Cape, Northern Cape and Limpopo. KwaZulu-Natal has the
highest HIV prevalence followed by Mpumalanga, Free State and North-West with overall
prevalence rates greater than 30.0%. Limpopo, Gauteng and the Eastern Cape recorded
prevalence rates between 20.0% and 30.0% and Northern Cape and Western Cape are the
only provinces that have HIV prevalence rates below 20.0%234
234

2011 National Antenatal Sentinel HIV and Syphilis Prevalence Survey in SA.
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Fig. 56 HIV Prevalence, Trends among Antenatal Women by Province, SA, 2009 -2011

Source: The 2011 National Antenatal Sentinel HIV & Syphilis Prevalence Survey in South
Africa
A study235 conducted in South Africa revealed mother to child TB transmission rates of 15 %
among infants. 77% of their mothers were HIV positive. The social stigma attached to TB
and its association with HIV encourages majority of men and women to delay being tested.
In some cases, when the tests come out positive, the information remains withheld to family
members. This increases the likelihood of the disease spreading among the partners and the
unborn babies.236
The death rate associated with TB has increased from 5.6% in 1996 to 7.2% in 2005 the
National Department of Health enhanced its interventions to address TB and HIV and as a
result 80% of TB patients were tested for HIV during 2007/08, which exceeded the target of
35%.
12.11.4. SANAC
The South African National AIDS Council (SANAC) is a national body established to oversee
and advise government on HIV and AIDS related issues in South Africa. The Council is
composed of both government and civil society organisations
SANAC was formed to strengthen the strong political leadership as well as to ensure inclusion
of civil society in the overall response to HIV and AIDS.
The specific objectives of SANAC are to:

235
236

Ø

Advise government on HIV, AIDS and Sexually Transmitted Infections (STIs) policy and
strategy, and related matters

Ø

Create and strengthen partnerships for an expanded national response to HIV and
AIDS in South Africa

South African National Prevalence, Incidence, Behaviour and Communication Survey, 2008: the Health of our children.
http.//healthdev.net/site/post.php?= 1643, 31 May 2010
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Ø

Receive and disseminate all sectoral interventions to HIV and AIDS and consider
challenges

Ø

To oversee continual monitoring and evaluation of all aspects of the NSP.

PREVENTION OF MOTHER-TO-CHILD TRANSMISSION237
Eliminate mother-to child transmission of HIV indicators
Indicator

2010

2011

Source

Percentage of HIV-positive pregnant women
who receive antiretroviral to reduce the risk
of mother-to-child transmission

87.3%

87.1%

Numerator: DoH PMTCT
Programme,
Discovery Health,
Aid for AIDS, GEMS32
Denominator: ASSA

Percentage of infants born to HIV-positive
women receiving a virological test for HIV
within 2 months of birth

39.2%

54.4%

Numerator: NHLS, Discovery
Health,
Aids for AIDS, GEMS
Denominator: ASSA

Mother-to-child ransmission of HIV
(Modelled) -Estimated percentage of child
HIV infections from HIV positive women
delivering in the past 12 months

3.5%

No
data

MRC, The National South
African PMTCT Evaluation, 2010

Source: Global AIDS Response Progress Report 2012

Information from the Global AIDS Response Report indicates that:

237

1.

Since 2008, South Africa has rapidly scaled-up its PMTCT and Early Infant Diagnosis
(EID) programmes. By 2010, PMTCT was offered at 98% of health facilities.

2.

The national HCT Campaign also played a strong role in engaging pregnant women
for HIV testing --about 274,000 pregnant women were tested at ANC facilities by June
2011.

3.

In 2010 the South African government revised the PMTCT guidelines to include AZT
from 14 weeks, HAART for all pregnant women with CD4 cell counts less than or equal
to 350, and infant nevirapine prophylaxis for six weeks (if the mother is on HAART or
not breastfeeding) or throughout the breastfeeding period.

4.

Furthermore, the PMTCT guidelines promote the integration of PMTCT services into
routine maternal, newborn, and child health services.

5.

The available data from both public and private sources show that around 87% of
women are receiving ART, up from 83% in 2009.

6.

South Africa‘s PMTCT Acceleration Plan (A-Plan) has contributed to this achievement.

7.

The A-Plan – an intensive health systems improvement plan coordinated between
Government, donors, NGOs and health workers – has used a two-pronged approach

Global AIDS Response Progress Report 2012
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of raising the quality and coverage of PMTCT services and implementation of social
mobilisation strategies to promote better understanding, demand and uptake of
services by pregnant women.

The report further states that:
1.

The PMTCT programme in South Africa involves a series of interventions at various
stages of pregnancy and during and after birth.

2.

The proportion of infants born to HIV-positive mothers who test HIV-positive within
2 months of birth is an important indicator of the success of comprehensive PMTCT
programmes, as effective PMTCT programmes will reduce the proportion of babies
who become HIV-infected.

3.

Data from the National Health Laboratory Service (NHLS) show a 15% increase from
2010 (39.2%) to 2011 (54.4%) in the percentage of infants testing for HIV within 2
months of birth.

Eliminate mother-to child transmission of HIV indicators
Graph 5.

Source: Global AIDS Response Progress Report 2012
12.11.5. Young Women and Health
The DOH has put in place measures that ensure prevention of HIV/AIDS and other sexually
transmitted diseases of women and adolescent girls. The department developed an information
pamphlet on Teenage Pregnancy which creates awareness for teenagers against teenage
pregnancy. The pamphlet also sensitises teenagers that teenage pregnancy is not good at
that age and that its impact affects ones: Health, education, Money, as well as family and
friends. It also indicates different ways of preventing pregnancy, and list different contraceptive
measures, which the first on the list is Abstinence.
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South Africa’s adolescent birth rate (per 1000 women aged between 15-19), which represents
the risk of falling pregnant for adolescent women, stands at 54, slightly higher than the global
average of 49 and less than half the sub-Saharan average of 120238.Failing to meet the sexual
and reproductive health needs of adolescent and young girls contribute to high rates of
unwanted pregnancies and HIV.239The use of condom has a negative impact on less educated
women in that only 16% of them are at higher risk compared to those with higher education
due to the asymmetrical power between such women and their partners. Supply of female
condoms is at lower rate than of male condoms. It is clear that the prevalence of teenage
pregnancy increases with age and that girls of 19 years of age were much more likely to have
been pregnant than 13 year olds.
About 4.5% of all females in the age group 13-19 were reported to have been pregnant during
the 2009-2011 survey240. The department also has the National Implementation Guidelines:
Adolescents and Youth Friendly Health services 2012-2016.The department also in partnership
with the World Health Organisation and Rhodes University developed the Strategic Framework
on Sexual and Reproductive Health among Adolescents aiming to create comprehensive
prevention and promotion strategies.

12.12. Maternal Mortality
The goal set by the National Department of Health in 2005 was to reduce the maternal mortality
by 25% and by 50% by 2015, excluding deaths due to HIV/AIDS. This is in line with the
Millennium Development Goal 5, which has a target to reduce the maternal mortality rate by
three quarters between 1990 and 2015.The PMTCT programmes by the National Department
of Health below indicates the percentage of women who are reported to be HIV positive and
are taking HAART of ARV prophylaxis:
Fig. 57 PMTCT Service uptake (PMTCT cascade) in South Africa

12.12.1. CARMMA
South African laws and policies on reproductive health are among the most progressive in
the world, in terms of the recognition that they give to human rights, including sexual and
reproductive health rights as well as the maternal health. South Africa as an initiative on the
prevention of maternal mortality, neo-natal and child mortality (under 5), attended the AU
supra
http/www.southafrica.info/pls/procs/ iac? P-tl=2782, South Africa family planning : UN –SA info
240
Statistics South Africa 18 April 2011.
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conference of Ministers of Health at Addis Ababa in Ethiopia, in May 2009, under a theme
“Universal Access to Quality Health Services: Improved Maternal, Neonatal and Child Health”
where the campaign on Accelerated Reduction of Maternal and Child Mortality in Africa
(CARMMA) was launched. The slogan of the campaign was “Africa Cares: No Woman Should
Die While Giving Life!”241
South Africa attended the fifteenth Ordinary Session of the African Union Assembly which
was held in Kampala, Uganda in 2010 on the theme “Maternal, infant and child Health and
Development in Africa” echoed CARMMA. At that meeting, State parties were required to
launch CARMMA within their respective countries and include it within the employed advocacy
strategies, as a way of committing themselves in preventing maternal mortality and morbidity.
CARMMA was launched in South Africa in May 2012. South Africa then developed the goal
from the CARMMA Campaign, which is “To accelerate the reduction of maternal and child
morbidity and mortality through accelerated implementation of evidence based interventions
essential to improve maternal health and child survival”.242
12.12.2. KEY COMPONENTS OF CARMMA IN SOUTH AFRICA
The following are the key components of CARMMA in South Africa:
a) Strengthen and promote access to comprehensive SRHR services, with specific focus on
family planning services
b) Advocacy and health promotion for early antenatal care and attendance/ booking
c) Improve access to Skilled Birth Attendants by:
Ø

Allocating dedicated obstetric ambulances to every sub-district to ensure prompt transfer
of women in labour and women and children with obstetric and neonatal emergencies
to the appropriate level of care.

Ø

Establishing of maternity waiting homes

d) Strengthening Human Resources for Maternal and Child Health by:
Ø

Providing training on Essential Steps in Management of Obstetric Emergencies
(ESMOE) to doctors and midwives.

Ø

Intensifying midwifery education and training.

e) Improve child survival by:
Ø

Promoting and supporting exclusive breastfeeding for at least 6 months,

Ø

Providing facilities for lactating mothers (boarder mothers) in health facilities where
children are admitted

Ø

Promoting of Kangaroo Mother Care (KMC) for stable low birth weight babies at all
levels of care

Ø

Advocating for appropriate care and support for pregnant women and lactating mothers
in the workplace.

Ø

Improving immunization and vitamin A coverage

Ø

Intensifying management of severe malnutrition in health facilities

241
South Africa’s National Strategic Plan for a Campaign on Accelerated Reduction of Maternal and Child Mortality in Africa
(CARMMA). 2009
242
Ibid
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Ø

Intensifying case management of sick children through:

Ø

Improving implementation of key family practices including diarrhoea management at
home

Ø

Strengthening implementation of IMCI in all primary health care facilities

Ø

Strengthening clinical skills for the management of severe diseases including
pneumonia and diarrhoea in referral facilities

f) Intensifying management of HIV positive mothers and children by:

•

Improving access to treatment for both mothers and children

•

Improving management of co-infections and

•

Eliminating Mother to Child Transmission of HIV
12.12.3. THE CAUSES AND CONSEQUENCES OF MATERNAL MORTALITY
According to November 2011 National Department of Health’s Report, Maternal, peri-natal
and under -5 mortality statistics is still high. Five major identified causes are:
Ø

Non-pregnancy related infections mainly AIDS (50%)

Ø

Obstetric haemorrhage (14%)

Ø

Complications of hypertension (14%)

Ø

Pregnant related infections (5%)

Ø

Complications of pre-existing medical conditions such as cardiac conditions, diabetes
etc (9%)

It is important to highlight the documented causes of under-five child mortality, which include:
Ø

AIDS related deaths including TB (40%)

Ø

Diarrhoeal diseases (11%)

Ø

Pneumonia (6%)

Ø

Severe malnutrition (5%)

Ø

Deaths during neonatal period (18%)

Ø

Low Birth Weight (12%)

Ø

Infections (3%)

Ø

Birth Asphyxia (3%)

In an attempt to achieve the Millennium Development Goals 4, 5 and 6 the National Department
of Health initiated key interventions to be implemented during this reporting period to reduce
maternal and child mortality rates.
These include:
Ø

Improving access to antenatal services, to increase the number of pregnant women
presenting to health service

Ø

Enhancing the access of HIV-positive pregnant women to ART treatment

Ø

Immunisation of young children to protect the against vaccine-preventable diseases

Ø

Follow up of newborn children and their mothers post natal effects.
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12.13. RIGHT TO REPRODUCTIVE HEALTH AND FAMILY PLANNING
Access to family planning should include not only availability of services, but also information
and education relating to such services to both women and men. Any laws or policies that
restrict women’s access to family planning, such as those which requires the husband’s consent
or male relative, would run counter to article 12 of the Convention. Denial or restrictions as
mentioned would also make a negative impact on the lives of women. In South Africa, 60% of
women aged between 15 and 49 make use of modern contraception.
12.13.1. The Department of Health has adopted the National Contraception Clinical
Guidelines which cover the following areas:
•

The overview of the World Health Organization’s medical eligibility criteria on which the
Clinical Guidelines are based, and outline of the key clinical practice issues within the South
African context. Long-acting reversible contraception (LARC) and a summary of contraceptive
effectiveness and continuation rates.

•

Method-specific guidelines for contraception. Implicit in the guidelines is the concept that
method provision includes contraceptive and fertility information and counselling, offered as
part of a comprehensive HIV and sexual and reproductive health care package.

•

Guidelines for the provision of services for people with special needs: adolescents, menopausal
women, women with physical and intellectual disabilities, and women with chronic conditions.

•

Issues relating to contraception and HIV, including HIV acquisition, transmission, disease
progression and drug interaction. Guidance for the provision of specific methods within the
context of HIV is provided.243
12.13.2. Choice on Termination of Pregnancy Act 92 of 1996
Backstreet abortions affect the health of women in a number of ways such as, cervical cancer
and other related birth complications to mention a few. South Africa found it fit to come up
with the legislation that would provide safe and legal abortion. The Act was promulgated in
1996. This Act promotes reproductive rights and extends freedom of choice by affording every
woman a right to choose whether to have an early, safe and legal termination of pregnancy
according to individual beliefs.244Despite the presence of the legislation, there are still a number
of unreported backstreet abortions.
12.13.3. Harmful Cultural Practices
Harmful cultural practices can end up being a serious violation of women’s reproductive
rights. It is a collective of several different cultural practices that appear to be linked to a
desire to subjugate women and to control their sexuality. Women who have undergone these
practices have a higher risk for caesarean sections, longer hospital stays and postpartum
haemorrhaging. Their newly born babies have higher death rates during and immediately after
birth245.

Ibid
The Preamble of the Choice on Termination of Pregnancy Act No. 92 of 1996
245
Making the MDGs Work for All
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12.12.5. Virginity testing
There is a growing trend of virginity testing in South Africa. Girls as young as 3 years old and
older than 20 years old undergo this practice246. The guise is that it prevents against teenage
pregnancy and HIV/AIDS. Many men support this practice despite the fact that it constitutes
degrading treatment, violation of bodily integrity, and right to privacy. Girls who undergo this
practice have the rights to the highest standard of physical and mental health denied. Not all
of them are pleased by this practice, but they do it to avoid isolation or face ridicule by their
families and community. On the other hand, this can promote violence against women as older
men will target these young women for sex as they will be deemed to be pure. Opponents and
proponents of testing would do well to focus their attention on the prevalent and pervasive
cultural norms that render young girls vulnerable to HIV infection.
12.12.6. Female genital mutilation or female circumcision
In SA, it exists in other cultures and geographical areas and it is difficult to source information
on this subject as it is regarded as confidential. It is believed that FGM is practised in 28 African
countries and in various forms. To others the belief behind this practice is that a female who
is not circumcised is not eligible to marriage and will be considered ceremonially unclean
for spousal and maternal functions. Girls who undergo this practice are known to be given
gifts and attract large dowries in some instances, acceptable and fully embraced by the tribe
as a woman247. Girls and women who whose immunity is low at the time of FGM operation
suffer from chronic infections and for some, death. HIV transmission through the indiscriminate
sharing of cutting implements is also a fear that is not unwarranted bearing in mind that blood
is one of the modes of its transmission. Studies by WHO in six African countries suggest that
women who have undergone FGM procedure may be more likely to suffer obstetric harm than
those who did not.
The table below shows the prevalence of female genital mutilations in African countries in
terms of the World Health Organisation progress report. Both tables shows that women aged
15-19 years are likely to have been subjected to FGM than those older in age. FGMs are
secretly practised on the South African soil to women migrants from Middle East and a few
Asians248. Amongst the migrants in South Africa, the continuation of FGM is motivated by
complex mix of interlinked socio-cultural factors varying from region to region, within single
countries and between and even within practising countries.

12.14. COMMENTS
12.14.1. Concluding Comments of the CEDAW Committee 2011
o

The Committee acknowledged information provided on various initiatives undertaken
by the State to prevent and combat HIV/AIDS, including the implementation of the
National Strategic Plan (NSP) for HIV and AIDS, 2007-2011.

12.14.2. Comments on information gathered on Department of Health
o

The DOH complied with the Recommendation 15 on CEDAW by putting in place
measures that ensure prevention of HIV/AIDS and other sexually transmitted diseases
of women and adolescent girls (GR 15(b)).

South African NGO Shadow report, responding to the combined 2nd 3rd and 4th periodic government report, coordinated by
Masimanyane Women’s Support Centre and National CEDAW Task Team, 2011
247
Gender Based Violence in Africa, perspectives from the continent, chapter 6: female genital mutilation as a manifestation of gender
based violence in Africa by Laura Nyirinkindi
248
  Eye witness, Hassan Isilow, mhtml: file, FGM happening secretly in South Africa, people’s voice.
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The following discriminatory factors are still visible:
o

Inequalities as a result of structures, poverty and demarcations (accessibility in rural
and urban), affected by socio-economic status of women and girls.

o

High unemployment rate among women which result in late attendance at clinics.

o

Health assistance for post-birth depression which is a common mental health issue
related to maternal health, is not addressed in any of the healthcare policies in South
Africa.

12.15.

CHALLENGES

The Committee raised the following concerns:
o

The high levels of maternal mortality rates (65/100 000 live births) and data indicating
that a significant proportion of maternal deaths are attributed to non-pregnancy related
infections, mainly AIDS (43.7 per cent).

o

That the State continues to face a serious epidemic, and that women and girls are
disproportionately affected by HIV/AIDS, as the prevalence among women is higher
(13.6 per cent) than among men (7.9 per cent).

o

The discrepancies among the provinces in the percentage of HIV-positive pregnant
women that have access to antiretroviral treatment.

o

The lack of information on specific measures addressing the intersection between
violence and HIV/AIDS risks, given the high levels of sexual violence against women.

o

The prevalence of HIV-related stigma which places women living with HIV at risk of
being subjected to violence and discrimination.

12.16. RECOMMENDATIONS
The CEDAW Committee recommends that the State should:
a)

Ensure the implementation of the Maternal Child and Women’s Health Strategy (20092014);

b)

Take continued and sustained measures to address the impact of HIV/AIDS on women
and girls, as well as its social and family consequences;

c)

Take measures to broaden and strengthen PMTCT services in order to achieve its
target rate of 5 per cent for Mother to Child Transmission, as indicated in the State
party’s replies to the list of issues and questions;

d)

Develop policies aimed at addressing multiple discrimination and violence against
women, based on the intersection between violence and HIV/AIDS;

e)

Undertake awareness-raising campaigns throughout the country and among
Government personnel in respect of prevention, protection and maintenance of
confidentiality, in order to systemize and integrate approaches for multiple government
sectors; and,

f)

Report on measures taken in this respect, as well as on obstacles encountered and
results achieved, in its next report.

g)

CEDAW General Recommendation 14 calls for eradication of these harmful practices.
Experience has shown that while declaring these practices to be illegal, it is women
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and men in communities and national leaders who must take the initiative in bringing
about social and cultural changes needed to eliminate these practices. The Equality
Act 249(PEPUDA) was promulgated to ensure protection against practices that infringe
on the rights of women and girls.
h)

The CGE is concerned about information coming from media articles regarding the
existence of FGM in South Africa. We recommend that the DoH and DSD investigate
this further and take measures to address these problems.

INFORMATION:
Research has revealed that in South Africa, female genital mutilation is practiced in Venda.250
Eight weeks after childbirth, a woman will undergo a ceremony called ‘muthuso’, a process
of cutting of vaginal flesh which will be mixed with herbs and oil and applied on the child’s
head to prevent a disease known as ‘goni’. FGM in Venda is also practised as an initiation
for girls into womanhood, where it is performed by cutting of clitoris at the river banks and
the girls being branded with a mark in their thighs as evidence251.

Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 ( PEPUDA)
Barbara Kitui, LLM(Human Rights &Democartisation in Africa) student, Centre for Human Rights Pretoria: Female Genital
Mutilation in South Africa, African Law, posted 7 June 2012
251
Supra 17
249
250
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ARTICLE13: SOCIAL AND ECONOMIC BENEFITS
State Parties shall take all appropriate measures to eliminate discrimination against
women in other areas of economic and social life in order to ensure, on a basis of
equality of men and women, the same rights, in particular:
(a) The right to family benefits;
(b) The right to bank loans, mortgages and other forms of financial credit;
(c) The right to participate in recreational activities, sports and all aspects of cultural life.

Banyana Banyana Training Session
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13. Introduction
The right to basic material sustenance has been firmly established in the human rights
discourse as at least as important as other basic rights for many years. The notion of a right
to security has been so often characterised the push for fundamental socio-economic and
political change in history and the right to basic means for a decent existence. A human
rights-based approach to social security must necessarily defend the right to access to basic
necessities of life as having the same level of legitimacy as other human rights. This must
emphasise the independency of social entitlements with other critical socio-economic rights
and integrate national, regional and international standards and commitments like the UN
High Commissioner for Human Rights252 emphasises that economic and social rights must
be considered to be on an equal footing with political and civil rights. The women’s charter of
South Africa calls for social services for women as basic rights. Services such as counselling,
pensions and disability grants must be available to women in need.
Women are to be accorded equal rights to benefits that accrue to the family. Such benefits
could be social, economic or financial and include family allowances, insurance provisions,
housing subsidies, child care and financial or tax credits. These rights should extend to equality
to bank loans, mortgages and other forms of credit. Differential credit standards cannot be
applied to women, nor can women be required to acquire consent from their male partners or
spouses for credit.
13.1. Legal Framework
Ø

Social Assistance Act of 1992

Ø

South African Social Security Act 9 of 2004

Ø

Children’s Act of 2005

Ø

Children’s Amendment Act of 2007

Ø

Home Loan and Mortgage Disclosure Act 63 of 2000

13.1.1. White Paper on Families and other Establishment Processes
The Department of Social Development has developed a White Paper on Families and Family
Code. The green paper called for a “new vision and approach in terms of social and economic
policy with regard to the South African family”.253 It aims to incorporate family related issues
into government policy generally.
The green paper focuses on the following core issues:
1.

Defining the family

2.

The family and post-apartheid social and economic challenges

3.

Promoting family life

4.

Strengthening of the family

5.

National policies and legislation

United Nations Development Fund. Applying  a Human Rights-Based Approach to Development Cooperation and Programming,
2006
253
Press Release from http://www.sabinetlaw.co.za/social-affairs/articles/white-paper-families-pipeline dated 2012-03-27
252
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6.

The role of key stakeholders such as departments, professionals, civil society and
business

The Department has also intimated that the draft legislation on victim empowerment services
would be drafted by March 2013. The Department has also set up a social security policy within
the National Department to assist social grant beneficiaries with appeals. An inspectorate for
social security will be set up by March 2015 to ensure the integrity of the social welfare system
in SA. As part of the establishment process the Department also intends to commission a
study to review the current social security legislation and draft legislation on social development
services to people with disabilities will be formulated by the end of the 2012/2013 Financial
year.254
The White Paper has now been approved by Parliament and is now a policy of the Department.
The DSD has developed an Implementation Plan.
The objectives of the policy are as follows:
1.

To enhance the socialising, caring, nurturing and supporting capabilities of families so
that their members are able to contribute effectively to the overall development of the
country;

2.

To empower families and their members by enabling them to identify, negotiate around,
and maximize economic, labour market, and other opportunities available in the
country; and

3.

To improve the capacities of families and their members to establish social interactions
which make a meaningful contribution towards a sense of community, social cohesion
and national solidarity.

The policy is informed by the following principles:
Human rights
Human rights are first learnt in functional families. Through socialisation, the foundation is laid
for children to be tolerant of views other than their own and become active and responsible
citizens in the future. Non-discrimination, mutual obligation and respect for diversity will guide
Government and other stakeholders in the manner in which they interact with families.
Family diversity
There are different types of families in South Africa which are products of various cultures and
social contexts. Therefore, the need exists to recognise the diverse nature of South Africa’s
families in all initiatives that address their plight. This principle will guide Government and all
stakeholders in their engagement with the family.
Family resilience
Families have inherent capacities and strengths that sustain them in times of prosperity, as
well as adversity. It is important to recognise these qualities, so that any intervention at family
level will enhance these attributes.

254

Ibid
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Community participation
The family remains an integral part of South African society and its continued existence is
dependent on vibrant and well-functioning communities. To this end, Government and other
actors will promote active participation of the community in actions that safeguard and support
the family.
Promoting and strengthening marriages
Stable marital unions are essential for the stability of families and ultimately society’s wellbeing. Where unions are flourishing, efforts will be made to promote them and where they are
under threat there will be a focus on strengthening them.
Promoting and strengthening responsible parenting
Family stability hinges on responsible parenting. Parents or caregivers will be encouraged to
play their expected roles in the upbringing of their children. Where there is a case of parental
breakdown or its absence, means will be sought of strengthening this area.
Strategic partnerships
The delivery of services by Government and other role-players will be defined by mutual
partnerships with the family. The family will play an active role in matters that concern it.
13.2. Women’s Economic Development
There is meaningful participation of women in the economy through organisations such as
Business Women Association, South African Women in Construction, South African Women in
Mining and Women Investment Portfolio Holdings Ltd255. According to the development Bank
of Southern Africa, international, African, regional and national legislation in economic, social
and political spheres ensure that women have an equal right to economic involvement and
empowerment as their male counterparts.
Fig. 58 There is still disparity with regard to earnings as this table below indicates:

Source: Statistics South Africa 2010
255

Report on Reflection on South African Women in Dialogue, progress towards implementation of BPA since 2005
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Within the above range of earnings, women earn at a significantly lower level than men. This
pattern is observable through the services and ranges from a nearly 60% negative difference
to a nearly 25% difference at the highest level. South African companies are increasing the
number of women in their executive levels leading to a significant number of women able to
make decisions about where to make economic investment, however the ration is low.
The DTI places emphasis on policies that identify the needs of and challenges facing women
as well as mechanisms to address them. One such policy is the Strategic Framework on
Gender and Women’s Economic Empowerment of 2006, which is currently being reviewed
with the aim of providing better service delivery and sustainable enterprise development. This
process was informed by extensive research and consultation on the enabling environment
for women entrepreneurs as well as a national consultation with women and key stakeholders.
The framework is championed by a Deputy Minister of the DTI and seeks to provide guidance,
focus and specific recommendations for the support required to ensure the full participation of
women in the economy. As such, it is an important milestone in the economic emancipation of
women in South Africa. The framework also outlines several programme initiatives that focus
specifically on women enterprise, women in business and other target groups, and addresses
gender inequalities with the aim of enhancing resource allocation and paving the way for
women’s full participation in the economic growth of the country.

Section 1.01 13.2.1. Women’s Empowerment Initiatives – The Department of
Trade and Industry
The Department of Trade and Industry has developed a Strategic Framework on Gender and
Women’s Economic Empowerment. The Framework sets out a general action plan to guide
future development of both policies and programmes
The strategic framework covers four distinct areas of focus:
1.

The target populations of women who need special attention and focus with respect
to economic empowerment;

2.

The types of policy and programmatic interventions most needed to spur economic
empowerment and enterprise development;

3.

The monitoring and evaluation that is needed to inform ongoing improvement of the
framework elements; and

4.

The institutional management and oversight arrangements that are needed to ensure
the successful implementation of the framework.

The objectives of the Framework are:
1.

To challenge the direct and indirect barriers in Enterprise, Industry and Trade which
prevent women from having equal access to and control over economic resources.

2.

To facilitate women’s equal access to economic and productive resources by
strengthening their capacity and networks as well as their ability to benefit from DTI
policies and programmes.

3.

To increase women’s easy access to finance by assessing existing programmes that
provide access to finance for women and suggesting improvements to address existing
gaps in a sustainable manner.
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4.

To work towards gender parity in all enterprise, industry and trade and structures
including boards, councils and missions.

5.

To ensure that the life experience and views of South African women contribute equally
to the reform of trade, investment and enterprise development.

6.

To conduct research, and put in place indicators and monitoring systems to measure
the gendered impact of DTI policies and programmes.

7.

To ensure that the DTI budget benefits women and men equitably and that specific
resources are allocated for helping to overcome the particular disadvantages faced by
women.256

The DTI has also established the Gender and Women Empowerment (GWE) Unit, which is
located within the Broadening Participation division of the Department of Trade and Industry
(the DTI). The mandate of the unit is to provide targeted support to women enterprises through
programmes and policies that ensure and accelerate the sustainable participation of women in
the mainstream economy. The GWE Unit has introduced various initiatives targeted at women,
with the ultimate goal of developing sustainable enterprises that contribute to the country’s
gross domestic product, employment, equity and economic transformation to enable women
to have equal access to and control over economic resources.
The unit aims to reverse the imbalances created by previous policies and programmes, which
impacted negatively on women-owned enterprises and hindered their participation in the
economy. Its role is to transform economic conditions and create an enabling environment for
women enterprises.257 Access to financial services for women entrepreneurs in South Africa: A
brochure developed by the DTI, based on the Research they conducted.
Obstacles to access

Barriers facing Women in business

■ Financial literacy: understanding financial terminology and lack of awareness of bank and
Microfinance services are an obstacle. A lack of understanding of credit and the role of credit
Bureaus also cause problems.
■ Attitudes of banks: only one out of South Africa’s four major banks is contemplating a specific
programme to increase its share of women-owned enterprises.
■ BEE code targets: codes and industry charters do not have targets for women’s financial
Services outreach or business activity.
■ Lack of awareness of development finance: despite the resources available from private
and public development finance institutions, few women in business know about the different
Institutions, their products or how to access them.
■ Lack of financial confidence: overall women have less financial confidence than men.
■ Lack of appropriate products: while the emphasis on credit for women is important, with
products targeted at businesses, other basic products, particularly savings products are also
lacking. In addition, bank services and products are often unaffordable, and the emphasis on
collateralized lending disqualifies most women from accessing business loans

256
257

Draft Strategic Framework on Gender and Women’s Economic Empowerment-2007

http://www.dti.gov.za/economic_empowerment/women_empowerment.jsp
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The GWE Unit promotes, contributes to and provides:
Ø

Gender-sensitive policies and programmes for trade and industry;

Ø

Women-specific programmes;

Ø

Fosters networks, linkages and partnerships for strategic opportunities;

Ø

Lobbying and policy advocacy; and

Ø

Intensifies research in the area of women enterprises/gender equality to gain a better
understanding of the opportunities and challenges presented. 258

13.2.2. Access to Financial Services for Women Entrepreneurs in South Africa:
A study entitled “Access to Financial Services for Women Entrepreneurs in South Africa”259
commissioned by the International Finance Corporation’s Gender Entreneurship Markets
Programme on behalf of the GWE Unit of the DTI in collaboration with the FinMark Trust
revealed that women in business face a number of barriers and that prejudice still remains
rife. This was illustrated with reference to women having better credit repayment records
than men however; women still find it more difficult to raise finance as compared to their male
counterparts. Data for the above study was drawn from the FinScope 2005 Survey, the 2004
General Household Survey, the Labour Force Survey 2005, focus group discussions with
business women, and interviews with financial and other institutions. The study will inform
DTI’s strategy on women’s economic empowerment. The study listed the following obstacles
to access:

258
259
260

1.

Financial literacy: understanding financial terminology and lack of awareness of bank
and microfinance services is an obstacle. A lack of understanding of credit and the role
of credit bureaus also causes problems

2.

Attitudes of banks: only one out of South Africa’s four major banks is contemplating
a specific programme to increase its share of women-owned enterprises.

3.

BEE code targets: codes and industry charters do not have targets for women’s
financial services outreach or business activity.

4.

Lack of awareness of development finance: despite the resources available from
private and public development finance institutions, few women in business know
about the different institutions, their products or how to access them.

5.

Lack of financial confidence: overall women have less financial confidence than
men.

6.

Lack of appropriate products: while the emphasis on credit for women is important,
with products targeted at businesses, other basic products, particularly savings products
are also lacking. In addition, bank services and products are often unaffordable, and the
emphasis on collateralised lending disqualifies most women from accessing business
loans.260

Ibid

http://www.thedti.gov.za/economic_empowerment/docs/women_empowerment/Access%202%20Finance.pdf

Ibid
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Women make up 52% of the population. Despite having a higher rate of participation in the
labour force than white women – 73% against 59% – black women have the lowest level of
formal employment rates. They also have the lowest level of earnings.
Ø

Women are less likely to be employed and earn less than men (see graph 1): 70% of
male workers earn more than R1 000 a month compared to 53% of female workers
(see graph 2).

Ø

Black women are the largest self-employed group of the population (see graph 3).
Faced with difficulties in getting work in the formal sector, they have reacted in an
entrepreneurial spirit and created their own jobs. There are 1,021,059 black women
working for themselves, compared to 853,558 black men and 119,671 white women

Ø

Women running businesses mostly run micro enterprises, employing four or less
people.

Ø

Women are also moving up the business ladder, away from the traditional hawking of
goods and services to other occupations such as franchising, furniture manufacturing,
printing, travel agencies and property development.

Section 1.03

Fig. 59 – Unemployment (official definition) by gender – adults 16 – 64

Section 1.04
Source: Access to financial services for women entrepreneurs in South Africa: Brochure
produced by the DTI

Section 1.05 Fig. 60 – Monthly income of all self-employment – adults 15+

Section 1.06
Source: Access to financial services for women entrepreneurs in South Africa: Brochure
produced by the DTI
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Section 1.07 Fig.61 – Self-employment percentage of each race/gender segment –
adults 20+

Section 1.08
Source: Access to financial services for women entrepreneurs in South Africa: Brochure
produced by the DTI
Black women are a huge potential market for financial institutions. Only 38% of black women
are formally banked against 44% of black men and 94% and 91% respectively of white men
and women (see graph 4)
Fig.62 – Financial strands by race and gender – adults 18+

Source: Access to financial services for women entrepreneurs in South Africa: Brochure
produced by the DTI
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Fig.63 – Financial products usage – adults 18+

Source: Access to financial services for women entrepreneurs in South Africa: Brochure
produced by the DTI
Section 1.09
adults 18+

Fig.64 – Transaction banking products/channels usage by race and gender –

Section 1.10
Source: Access to financial services for women entrepreneurs in South Africa: Brochure
produced by the DTI
Out of 170 women surveyed in four provinces, only seven were familiar with the development
finance institutions in their provinces. This reflects inadequate marketing to this target market,
and limited use of networks such as business women’s organisations and trade organisations
for outreach.
Some of the development finance institutions report reaching good targets on financing
women’s business. Their strategies are, however, mainly based on an assumption of gender
neutrality, and even more could be achieved by a concerted effort to analyse and exploit the
strengths of this particular market.
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Fig.65 – Women’s portfolios in some development financial institutions

Source: Access to financial services for women entrepreneurs in South Africa: Brochure
produced by the DTI
Of the main commercial banks, only two have clear strategies to target the women’s market,
and of these only one is targeting the small and medium enterprise (SME) sector as a key
market for women’s business. Banks’ management information system (MIS) do not yet seem
equipped to break down the market segments and gender disaggregated data is not yet readily
available. Microfinance is often seen as a panacea for women’s economic empowerment.
However, despite the growing number of self-employed women in South Africa, only two
really sustainable microfinance organisations exist, Marang Financial Services and the
Small Enterprise Foundation, which together serve about 90,000 micro entrepreneurs. Rural
areas remain under serviced, further disadvantaging those already neglected by the first tier
banks. Urgent investment and expansion in this sector is required, and financing should be
accompanied by impact assessments, particularly about the type of skills development that
could encourage sustainable growth beyond micro-enterprise.
13.2.3. Business development support
Entrepreneurs who lack collateral – most black entrepreneurs – can boost their chances of
accessing and paying back finance if they have the right business development support, in the
form of training, focused advice and mentoring. This can also be a risk-mitigation mechanism
for the financier. Yet few institutions recognise that women can benefit from enterprise support,
and as a result the needs of emerging small businesses at different stages of development
are not met.
Business development services at SME level reflect a male-female ratio of 70/30 – a reflection
that women are far from being sufficiently supported in their entrepreneurial ventures despite
being the majority of self-employed. Micro entrepreneurs, of which most are women, need
support for business registration and to develop skills so they can grow their businesses and
enhance employment opportunities
Credit bureaus have a bad name in South Africa and are seen to have further disempowered
black South Africans who have been listed for minor failures due to their economic
precariousness.
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Figures from one bureau reveal, however, a vast difference between rates of listing for women
and men
Fig.66 – Bureau activity – men vs. women

Source: Access to financial services for women entrepreneurs in South Africa: Brochure
produced by the DTI
In the microfinance sector women are regarded as being better payers than men – yet the
credit histories from this sector are not available to the wider banking sector. This emphasises
the need for co-ordinated credit vetting mechanisms that can pool histories from all tiers and
types of institutions.
13.2.4. Black Economic Empowerment (BEE) and preferential procurement
Despite the BEE Act being clear on the need for women to be equal beneficiaries of black
economic empowerment, the prevailing opinion among women surveyed, including some of
the large women’s investment groups that have done well is that BEE is mainly a men’s game,
with women treated as minor partners, or add-ons. This is beginning to change, with women
being increasingly recognised as smart partners who add value for those smart enough to
choose to work with them.
Corruption, old boys’ networks, patronising procurement officials, difficult-to-come-by
performance guarantees, a lack of working capital and, especially, the lack of measurable
targets, are cited as reasons women lag in accessing preferential procurement opportunities.
Out of 10 institutions studied, only two included a gender breakdown on historically
disadvantaged South African (HDSA) procurement spending, and statistics reported for
women were between 2% and 5%.
The assumption that BEE will have an equal impact on women as on men is not borne out.
If women are the largest group of self-employed people in the country, then gender-specific
business strategies must inform all BEE and financial access measures. The good news is
that institutions which act now to better understand and service this large, growing segment of
South Africa’s business population will reap the benefit in the future.
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13.2.4.1. Recommendations
a) Policy Frameworks
The Financial Sector Charter and other industry Charters as well as BEE Codes should be
reviewed to include gender specific financing and procurement targets as well as definitions
of women owned business. This will aid in monitoring equal access for women to business
opportunities.
b) Financial Institutions
Ø

A national directory of business financiers should be regularly updated, published and
widely disseminated

Ø

Financing institutions should disaggregate their portfolios and targets and put in place
strategies that help them better understand and serve the women’s market

Ø

Financial institutions should have loan staff who understand the opportunities in
emerging markets and who can communicate with customers in languages that they
understand

Ø

A comprehensive capacity building strategy and service for the microfinance sector is
needed to meet the needs of many self employed women in South Africa and to enable
them to grow their skills and businesses beyond micro-enterprise.

c) Business Development Service
Ø

The 70/30 male/female ratio indicates that women need more access to business
development services; such services should include more women mentors and
advisors.

Ø

Non-financial support should be structured so that it complements financial access
entrepreneurs should have access to business development support services that
enable them to better obtain finance and meet the business and repayment requirements
of financial institutions.

Ø

Business registration procedures should be facilitated for micro-entrepreneurs in
provincial and local one-stop shops since registration will open up greater opportunities
to them.

d) Credit Referencing
Ø

Women’s better repayment records should translate into more access to credit.

Ø

Co-ordinated credit vetting is required, and all institutions, including microfinance
institutions, should be allowed to use the National Loan Register for credit referencing.
Alternate mechanisms of determining creditworthiness should also be explored.

Ø

The impact of Community of Property marriage on women’s own credit records should
be studied; credit bureaus should begin to better disaggregate the cause of listings.

Ø

Credit referencing should be demystified to make the public more aware of how to
positively manage their records.
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e) BEE Financing
Ø

Women should be seen as an asset in themselves and not as a token or afterthought
in BEE deals. The benefits of women BEE companies as shareholders and managers
of companies should be better documented and highlighted.

Ø

Industry and financial institutions should put in place procurement and enterprise
development opportunities for women, with aligned and realistic financing mechanisms.
Implementation should be properly monitored to ensure equal access by black women
as well as men.

Section 1.11 13.2.5. Bavumile Skills Development Initiative
The Bavumile skills development programme is a women’s empowerment capacity-building
initiative aimed at identifying talent in the arts and crafts and textiles and clothing sectors. It
is a formal training programme to develop women’s expertise in the production of marketable
goods and the creation of formal enterprises in the creative industry. The programme places
emphasis on both skills development and the economic empowerment of women. Bavumile
seeks to:
1.

Recruit women involved in the creative, clothing and textile industries, with skills in
embroidery, sewing, weaving and beading;

2.

Provide specialist skills training and assist women to establish their own enterprises or
co-operatives;

3.

In partnership with the Small Enterprise Development Agency (SEDA), provide
additional training in packaging, customer service, basic bookkeeping and registering
a business; and

4.

Provide five-day training sessions in municipalities. A number of women who have
undergone this training run successful businesses and have been further assisted
through other DTI products.

(a) 13.2.6. Technology for Women in Business (TWIB)
TWIB was introduced to accelerate women’s economic empowerment and the development of
women-owned enterprises through the recognition of technology-based business applications
and systems and, in the process, unlock constraints to enterprise innovation and growth as
well as global competitiveness. TWIB recognises and encourages focused action by women
entrepreneurs through the rewarding and promotion of technology-based solutions to their
businesses. The programme rewards women who use technology to grow their businesses
through the TWIB awards, which is run in partnership with the SEDA Technology Programme.
In addition, TWIB focuses on women entrepreneurs at all levels of business, from micro to
medium enterprises, and seeks to fast-track their skills development to enable them to embrace
appropriate technologies. The TWIB awards are held annually. Road shows are carried out by
the DTI to raise awareness of TWIB and advertisements are placed in national newspapers
calling for nominations. Upon receipt of the nominations, a group of judges adjudicate on the
applications. There are three categories of winners as well as an overall winner. The winners
receive prizes and technology support from SEDA.
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(b) 13.2.7. Techno Girls Programme
The mandate of TWIB extends to programmes that encourage girls to pursue careers in
engineering, and science and technology by facilitating access to educational information,
career opportunities and academic as well as extra-mural learning programmes. Through
the campaign the DTI aims to encourage young girls to contribute to the country’s economic
development and growth by becoming the creators of wealth and job opportunities. The
programme, which is conducted annually in different provinces, targets 10 schools from
previously disadvantaged communities and 10 learners per school are selected to participate.
A total of 100 learners per province participate. Each school comes up with an entrepreneurial
idea, which is measured in term of credibility and feasibility, practicality, originality and durability.

(c) 13.2.8. South African Women Entrepreneurs’ Network (SAWEN)
The DTI identified and adopted SAWEN to fast-track support provided to women in addressing
challenges faced when establishing, strengthening and sustaining their enterprises. SAWEN
is a membership organisation with a mandate to represent and articulate the aspirations of all
women entrepreneurs who operate within the South African SMME sector.
Support services under the banner of SAWEN programme include:
Ø

Effective network forums;

Ø

Training and capacity-building programmes;

Ø

The provision of pertinent business information and advice that leads to business
opportunities;

Ø

Facilitating trade missions and exposure to global economy; and

Ø		
Maintaining a reliable database of South African women entrepreneurs

Section 1.12 13.2.9. Isivande Women’s Fund (IWF)
Isivande Women’s Fund is an exclusive fund that aims to accelerate women’s economic
empowerment by providing more affordable, usable and responsive finance than is currently
available.
The IWF targets formally registered, 60% women-owned and/or managed enterprises that
have been in existence and operating for two or more years with a loan range of R30 000
to R2 million. The Fund is managed by the Industrial Development Corporation (IDC) on
behalf of the DTI through a development fund manager. The IWF assists with support services
to enhance the success of businesses. It pursues deals involving start-up funding, business
expansion, business rehabilitation, franchising and bridging finance. Application forms can be
downloaded from www.idf.co.za.

(a) 13.2.10. SEDA Technology Programme (STP)
SEDA Technology Programme (STP) is a division of SEDA (Small Enterprise Development
Agency) focusing on technology business incubation, quality & standards and technology
transfer services & support to small enterprises. STP seeks to stimulate economic growth and
development through facilitating technological innovation increasing the accessibility to, and
utilisation of technology and technical support for small enterprises, whilst at the same time
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improving the sustainability and international competitiveness of small enterprises supported
through the programme.
STP as a programme of the DTI is therefore responsible for the provision of both financial and
non-financial technology transfer, business incubation and quality support services for small
enterprise.
13.2.11. Technology Transfer Unit

STP provides a range of services that assist small enterprises, particularly enterprises in the
2nd economy, to access and acquire technology. “2nd economy’’, as defined by STP, broadly
refers to small enterprises (registered or not registered) that are marginalised with respect to
all or most of the following:
Ø

Access to markets;

Ø

Limited business skills;

Ø

Limited technical know-how; and

Ø

Access to appropriate technology.

The Technology Transfer Unit (TTU) of STP has two (2) main objectives, namely:
1.

To provide technology transfer services to small enterprises; and

2.

To provide specific technology support to women-owned enterprises.

The latter objective focuses on the provision of technology transfer services and support to
women-owned enterprises (>50% woman ownership), while both objectives are aimed at
providing funding for small enterprises to acquire the necessary technology and technical
support for effective technology transfer transactions. STP offers financial assistance in the
form of a non-repayable grant up to a maximum of R600 000 per project.
13.2.12. Technology Business Incubation

Incubation aims to help grow sustainable small, medium and micro-sized enterprises in
the country. It is designed to strengthen technology commercialisation and harness the
entrepreneurship of the technology community in South Africa. This support directly helps
inventors and new enterprises to use technology optimally in improving the competitiveness
of their products and services. Furthermore it facilitates access to business infrastructure,
strategic guidance, and financial and legal advice, and creates an environment of learning
and sharing in which information, experience and ideas are freely exchanged. Incubation
also assists enterprises to develop skills, knowledge and markets. These improvements are
intended to lead to increased profitability and growth. Enterprises will be able to employ more
people and enter new markets with cutting-edge products and services.
13.2.13. The right to family benefits
Lack of improvement into achieving the right to family benefits is attributed by poverty and the
unemployment rate that our country is facing. South Africa is an upper middle income country
with a population of approximately 49 million. During 2011, nearly 50% of the workforce was
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made up of women (World Bank 2011). The SA Institute of Race Relations (2011) estimated
that 51% of South Africans between the ages of 14 and 24 are unemployed and youth
unemployment was the highest among young black women at 63%. While our government
has targeted poverty relief measures through the National Department of Social Development
by way of social grants, this does not equate to poverty reduction. This has shown no impact
on the vulnerable group, especially women and persons with disabilities.
Fig.67 The figure below shows the percentage of households benefiting from social grants per
province261

Source: Stats SA General household survey 2011
Poverty in South Africa has contributory factors like unemployment and illiteracy, the ratio
of which finds women at a higher percentage. This also makes a negative impact towards
production as the figure below shows262 the characteristics of a not economically active
population:
Fig.68 ; The not economically active

Source: Statistics South Africa, Labour Force Survey 2012
In order to target women for economic empowerment through enterprise development, it is
261
262

Stats SA General household survey 2011
Statistics South Africa, Labour Force Survey 2012
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important to recognise that women have different needs, opportunities and capacities affecting
their potential to become economically empowered. Attention should be given to issues such
as race, age, disability, location, level of education, formal business owners and managers as
well as informal business owners and managers.
13.2.14. The right to Bank Loans, Mortgages and other forms of financial credit
Access to credit and other financial services affects women in general and has a particular
character within the SMME sector. Despite South Africa having a number of schemes designate
to address the specific needs of women, many current and aspiring business women face
extreme challenges when accessing financial services they require. There was found to be
a significant difference between male and female small business owners in terms of their
reliance on non-bank formal financial institutions and informal sectors to meet the financial
needs, female small business owners are likely to rely on these institutions. The small business
survey263 reveals the following that:
o

58.2% of small business owners use financial products, either formal or informal

o

6,7% do not use formal financial products , but rely on private money lenders, burial
societies, savings clubs, stokvels and stores of credit and savings

o

41.8% small business owners do not use formal or informal business products, but rely
solely on family and friends for borrowing and savings

o

Female business owners were found to be significantly more likely to be financially
excluded(43,7% as compared to 39.2% male business owners)

o

Female small business owners are less likely to be banked (43.1% of female banked
as compared to 52.1% of males)

While the Department of Trade and Industry’s revised Trade policy and strategy framework
of 2010 focused on inclusive economic growth and development, it makes no reference to
women and women-owned and managed enterprises.
Enabling women to access to finance for SMME and cooperative development, the Department
of Trade ands Industry, other national departments offered the following wide range of products
and services:

263

o

Khula Enterprise Finance

o

Macro- Agricultural Financial Institute

o

National Empowerment Fund

o

Industrial Development Corporation

o

NYDA

o

Micro Finance

The FinScope South African small business survey 2010 report
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Table 65: An analysis of gender and women economic empowerment264

Source: Towards an enabling environment for women economic empowerment in South Africa:
A status quo report 31May 2011
13.2.15. The Right to Social Security
Social Security covers a wide variety of public and private measures. These measures aim to
provide cash or in-kind benefits when a person is temporarily or permanently unable to earn
money to support themselves and their dependants. Social Security is a right entrenched
in the Constitution of the Republic of South Africa Act No 108 of 1996. Social Assistance
Programmes have a clear impact on the rights of women and children. These included the
Older Person’s Grant (OPG), Disability Grant (DG), Care Dependency Grant (CDG), Foster
Care Grant (FCG), Child Support Grant (CSG), and Social Relief of Distress (SRD).

13.3. History of the South African Social Security Policy and Legislative Framework
The South African Social security policy was codified in the 1997 Welfare White Paper.
Subsequent to this the Department of Social Development appointed a Committee of Inquiry
to investigate approaches to developing a comprehensive social security system (the “Taylor
Committee”). The Committee produced their consolidated report in March 2002265. Although
the recommendations of the Committee appear to have informed many of the subsequent
policy shifts within the department - including the establishment of the South African Social
Security Agency (SASSA) - the official and binding status of the Committee Report appears
unclear.
The Welfare White Paper was drafted following wide consultations with different sectors in
South Africa. The paper heralds a shift in policy from the previous “welfarist” principles to
an expanded position that seeks to promote “developmental social welfare principles”. Its
informing principles were in line with the Reconstruction and Development Programme (the
RDP), and were to be fleshed out in a five year plan to be developed by the Department of
Social Development (DSD). The plan was to incorporate a declaration of a “War on Poverty”266
which would be a rallying point for addressing the structural causes of poverty as well as the
264
265

Towards an enabling Environment for Women Economic Empowerment in SA, A status quo report 2011 by DTI

http://www.sarpn.org/CountryPovertyPapers/SouthAfrica/march2002/report/index.php

Transforming the Present, Protecting the Future.Report of the Committee of Inquiry into a Comprehensive Social Security System
for South Africa 2002
266
Chapter 2, par 27.
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symptoms of “additional social problems such as family disintegration, adults and children in
trouble with the law and substance abuse”267.
Social security principles were to be based on four pillars, namely268:
o

Private savings

o

Social insurance

o

Social assistance

o

Social relief, more specifically crisis funds to individuals or communities.

These pillars were to operate in an integrated way to ensure “universal access to an integrated
and sustainable social security system” to ensure that “every South African should have a
minimum income, sufficient to meet basic subsistence needs, and should not have to live
below minimum acceptable standards”269. There were estimated 12 451 087 social assistance
beneficiaries as at April 2008270 out of a total population of 47.8 million people271. The spending
on social assistance for the 2007/08 financial year was R62 billion. This was projected to rise
to R84.3 billion in 2010/2011272, which would be 3.3% of GDP. The total value for each of the
main grants for 2007/08 was estimated to be R22.6 billion on the old age grant, R19.3 billion
on the child support grant and R16 billion on the disability grant.
13.3.1.

The number of beneficiaries per grant for the 2007/08 financial year was estimated
by government to be:

Table 66: Projected number of beneficiaries per grant for 2007/2008

Nature of Grant

Number of Beneficiaries

The Old Age Grant

2 175 751

Disability grant

1 396 465

Care Dependency Grant

100 029

Foster Child Grant

368 382

Child Support Grant

7 723 302

War Veteran’s Grant

2 327

TOTAL

12 451 087

There were 9,826,420 recipients of social grants for 2010. There were 19.5 million
children living in South Africa, of whom more than 12 million lived in poor households.
9.9 million Children were beneficiaries of the CSG. About 500 000 children were
beneficiaries of the FCG, and 110 000 received the CDG.273
267
268
269
270
271
272
273

Chapter 2, Par 27 (c).
Chapter 7, par 1.
Chapter 7, par 27.
2008 Estimates of National Expenditure, Budget Vote 16, Page 316. National Treasury.
Mid-year Population Estimates: 2007, P0302, Statistics South Africa, 2007.
2008 Estimates of National Expenditure, Vote 16, page 318.
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13.3.2. Old Age Grant
This grant is available to South African men and women (and permanent residents) aged
65 and 60 respectively, subject to a means (income and assets) test274. It has been hailed
as the lifeline for many destitute households, especially in rural areas. The death of an old
age pensioner in many cases can throw the household into destitution (reference). The age
differential was always justified in the basis that women spent more of their grant income on the
whole household rather than just in themselves. A recent constitutional court case challenged
this age differential on the grounds that it promoted gender inequality.275 The Minister of
Finance announced in his 2008 Budget Speech that the state intended to progressively lower
the age of eligibility to 60 by 2010.
13.3.3. Disability Grant
This grant is equal in value to the Old Age Pension, and is granted on condition that the
recipient submits a medical assessment that confirms his or her disability renders the applicant
‘incapable’ of entering in to the labour market. There are either permanent or temporary
disability grants. Temporary grants are valid for up to twelve months, where after they fall
away and the former recipient is obliged to reapply and submit a new medical assessment and
report276. Once the recipient of a permanent disability grant meets the age criterion for the
Old Age Grant, the Disability grant automatically becomes administered as an Old Age Grant.
13.3.4. Care Dependency Grant
This grant is payable to parents or care givers of children between 1 and 18 years old in
instances in which the child is medically certified to be care-dependent. This grant is equal in
value to the Disability Grant, and is converted to a Disability Grant when the recipient turns 18.
Children for whom a Foster Child Grant is paid can also receive a Care Dependency Grant.
This is important for orphaned children who are living with HIV and require full time care.
13.3.5. Grant in Aid
This grant is paid in addition to another grant in cases in which the beneficiary requires full
time attendance by another person due to his or her mental or physical disabilities. This
amount is meant to cover the costs of such full time care
13.3.6. Foster Child Grant
In terms of the Constitution of South Africa, the primary obligation for looking after a child rests
with its parents. If they are unable to fulfil this obligation, the obligations fall to the state as
upper guardian of all children. The objective of Foster Child Grants is to reimburse non-parents
for the cost of raising foster children. The child has to be placed in the custody of a foster
parent in terms of the Child Care Act 1983 which requires a Court to order such placement on
the recommendation of a social worker277. The application process can be cumbersome, and
given the shortage of social workers and the costs in terms of time and transport money for
accessing the courts, these requirements act as obstacles for many people who are eligible
for this support.
274
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Another debate about the Foster Child Grants within the last few years was based on
recommendations from the non-governmental research and advocacy organisation, the
Children’s Institute based at UCT in Cape Town. Arising from research they had done into
orphans and vulnerable children, they were concerned at the number of vulnerable children
who for a range of reasons such as age or lack of access to Identify documents, were not able
to access the Child support Grant. The Children’s Institute argued that the Foster Child grant
should be abolished, and replaced by a universal Child Support Grant for all children up to 18.
13.3.7 Child Support Grant
Child poverty is extremely prevalent in South Africa, with as many as one in five children
reporting frequent hunger. As a result of this prevalence, and given the fact that complying
with eligibility criteria for applying for grants in general excludes the most vulnerable, the have
been calls for the abolition of means testing and the introduction of a universal Child Support
Grant.
The other main obstacle preventing poor primary care givers from accessing Child Support
Grants is the need of the primary care giver to produce a South African Identity document for
herself, and a birth certificate for the child278. These requirements are justified on the grounds
that they ensure that the grants are paid only to South African citizens or permanent residents,
and to prevent fraudulent claims. The cost in terms of time and money to apply for official
documents as well as thereafter the grant in effect acts as an often insurmountable obstacle
for the most vulnerable.
As a result of legal action279 brought against the Department however, the regulations were to
be amended. International Children’s Day, the South African Social security Agency will accept
social grant applications without the requirement of a valid Identify Document.
13.3.8. Social Relief of Distress
In a presentation delivered by the Director-General of Social Development, at one of the
conferences in 2007, the question of the means test was listed as a “Strategic Challenge in
Social Assistance” as a result of the following:
“Most of the grants are subjected to a Means Test and as a result, we rely on applicants
to declare their income…these results in inclusion and exclusion errors, and the multiple
cost of targeting has financial, social and political costs that may exceed the realized
benefits”280.
As part of this review, the Department of Social Development commissioned a research paper
by EPRI (Economic Policy Research Institute)281. The main recommendations of this report
are:

278

o

The financial, political and social costs of targeting on both the state and applicants are
large, and create economic distortions.

o

Proxy targeting as used in other countries however are not feasible within a rightsbased society.

Regulation 4

http://www.spii.org.za/agentfiles/434/file/Documents/final.docOverview of the Social Security Programmes in South Africa.
VusiMadonsela: Director-General, 36
280
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o

A gradual move towards a universal system of benefits would be most efficient,
eliminating exclusions and perverse incentives.

o

Micro-simulation suggests that completely abolishing means tests is affordable within
the current grant system.

o

The means test should accordingly be abolished; in the alterative, the means test for
the Child support grant should be adjusted for inflation.

o

The value of all grants should keep track on a monthly basis with the published
Consumer Price Index for the lowest quintile.

o

Means test thresholds should either be indexed to the grant benefit levels or to the
same CPI.

Despite annual increases, the value of the grants has not always kept pace with inflation,
leading to an erosion of the real purchasing power of the grants. It might be more transparent
to index the value of grants to the national Consumer Price Index as recommended by Samson
et al.
The following is an illustration of provisions of the social grant services and beneficiaries as
at 2013.
A statistical summary of social grants in South Africa:
The table provides a statistical summary of social grants in the 9 regions (Provinces) of South
Africa which are: Eastern Cape (EC), Free State (FS), Gauteng (GP), KwaZulu-Natal (KZN),
Limpopo (LP), Mpumalanga (MP), North West (NW), Northern Cape (NC) and Western Cape
(WC) as at 30 June 2013. Social grants refer to
Old Age grant (OAG), War Veteran’s grant (WVG), Disability grant (DG), Grant in Aid (GIA),
Child Support grant (CSG), Foster Child grant (FCG) and Care Dependency grant (CDG).

Table 67: Total number of social grants by grant type and region as at 30 June 2013

Source: SOCPEN system NB: The total include grant in aid
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Fig.69 Total number of social grants

Source: SOCPEN system NB: The totals include grant in aid
The figure shows the trend of social grants from December 2012 to June 2013.

13.3. Inter-sectoral Collaboration
The Department of Social Development (DSD) implements most of its policies in collaboration
with civil society organisations, especially welfare services, non governmental organisations
(NGOs), and community based organisations (CBOs), with around 60% of services being
delivered by NGOs, and 40% by government. The Department outlined its various programmes
for women and children, in the categories of child care and protection, services to older persons,
services to people with disabilities, economic empowerment, home community based care,
prevention and treatment of substance abuse, social grants, and victim empowerment. The
relevant legislation in respect of each category was briefly described.
The Department noted that ongoing challenges included poverty and inequality, disintegration
of social fabric, high levels of abuse against women and children, high levels of substance
abuse, illegal migration, high unemployment, crime, human trafficking; and insufficient human
and financial resources. There was a need to change societal attitudes and behaviour towards
the protection of the rights of women and children. There was also a need to consider the
impact of HIV/AIDS on women and children, the fact that socio-economic rights of women
were not yet fully realised, and to address inadequate coordination and monitoring of services
to women and children, and lack of delivery structures at community level.282

13.4. Information on Programmes
The Customer Care Charter283also provides for shelters for abused women, victim
empowerment, counselling as well as skills training and development. The Department also
does referrals in respect of legal and medical services as well as HIV/Aids counselling. Any
woman who is a victim of domestic or sexual abuse and her children automatically qualifies.
The Department made a submission to Parliament’s Portfolio Committee on 16 August 2010
regarding interventions to improve the lives of Women and Children and detailed programs
underway.284 DSD also provided HIV and AIDS services. Mostly, the care and support of people
infected by HIV/AIDS rested with women, and more recently with young children. The Home

http://www.pmg.org.za/report/20100817-programmes-and-services-rendered-improve-lives-women-and-children-dep
http://www.dsd.gov.za/index.php?option=com_content&task=view&id=101
284
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282
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and Community Based Care Programmes (HCBC) sought to address the needs of the most
vulnerable people in communities, most of whom were women and children, by providing them
with the necessary information and appropriate services to support them through economic
and social empowerment programmes. These also aimed to relieve women’s burden of care
by also involving men in the Home and Community Based Care Programmes, encouraging
shared responsibilities.
Services for people with disabilities were informed by DSD policies and legislation, as well
as the United Nations Convention on the Rights of Persons with Disabilities, which focused
on human rights. Programmes included all age groups, both male and female. The relevant
legislation included the Mental Health Act, administered by the Department of Health, and
the Older Persons Act, administered by DSD. There were a total of 171 protective workshops
throughout the country and 9511 people with disabilities benefited from the workshops. The
education and skills acquired facilitated the development of small businesses, as well as the
integration of people with disabilities with broader society.
Programmes and services for Older Persons aimed to promote dialogue between generations,
so that older persons could share their wisdom and deal with youth issues. Many older persons
faced the challenge of raising their orphaned grandchildren with very little understanding of the
issues impacting on those children or the demands of modern society. Economic development
programmes ensured that older persons were not excluded from issues of economic
development in their communities. Community based programmes aimed at promoting quality
of life for older persons, especially those who were frail. Abuse of older persons was rife, and
the Older Persons Act defined an older person as one who was in need of care, and also dealt
with procedures for managing abuse or violence, procedures to deal with the perpetrator, and
the keeping of a register of perpetrators of abuse. Often, the rights of an older person would
be violated as they were not generally known. Operation Dignity aimed at restoring respect
and dignity. Residential and Frail Care services were available to older persons who were
unable to live independently.

13.5. Challenges on Implementation of Programmes
The major challenges to all of the programmes remained as poverty and inequality. There was
also disintegration of the social fabric, high levels of abuse against women and children, and
also of high levels of substance abuse, illegal migration, high unemployment, crime, human
trafficking, and insufficient human and financial resources. Societal attitudes and behaviour
towards the protection of the rights of women and children must be addressed. The problems
were exacerbated by the impact of HIV/AIDS on women and children. Socio-economic rights
of women were not yet fully realised. Finally, there remained inadequate coordination and
monitoring of services in respect of women and children, and lack of delivery structures at
community level.
13.6.1. Shelters for Abused Women
It has been acknowledged that there exists a challenge for many women who decide to leave
abusive relationships as access to shelters are few and far between. Where they do exist, most
are located in urban areas. Long-term shelters are almost always filled to capacity and there
is often a long waiting list of women who are in need. The establishment and maintenance
of shelters is expensive and requires both financial and human resources in order to function
properly. Shelters compete for limited resources. This restricts the provision of services to
women in need. Some shelters have had to close down, others operate on public donations
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and yet others rely on volunteers. These funding challenges raise policy questions about the
role of government with regard to supporting shelters and places of safety.285 In its fact sheet
on the issue of shelters, Gender Links stated that the home is often the most dangerous place
for women. Estimates indicate that between 50-60 percent of South African women experience
domestic violence. According to Park, Fedler and Dangor286 Shelters will remain a necessity
until such time as violence against women is completely eliminated. They serve a multitude
of needs to hosts of abused women throughout the world. However, shelters should not be
viewed as complete or long-term solutions in and of themselves. Rather, sheltering should be
seen as temporary relief, a tool, or a support mechanism for women in need.
DSD has acknowledged the critical role that shelters play in addressing the high levels of
violence against women. In 2003 the Department developed a “Policy framework and strategy
for Shelters for Victims of Domestic Violence in South Africa” as well as minimum standards
for service delivery in shelters. The policy framework tasks the Department of Public Works
with the identification of buildings which could be used as shelters.
13.6.2. Victim Empowerment
The National Implementation Plan Service Charter for Victims of Crime287impacts on a number of
programmes in the Department of Social Development. The Department of Social Development
has been mandated to addressing poverty and vulnerability of all people including victims of
crime. It exercises this mandate through the development of policies and programmes to
ensure quality services that are integrated, effective and efficient hence the development of
Integrated Services Delivery Model. The main aim of the Integrated Service Delivery Model
is to improve service delivery, and ensure compliance with the minimum standards in service
delivery. These generic norms and standards are aimed towards standardising developmental
social welfare services through all three tiers of government and managing consistent level
of service delivery across the country. They have also created a common classification and
standardisation minimum basket of services to be delivered per services category.
The Integrated Victim Empowerment Policy has identified violence against women, child
abuse, and domestic violence, victims of sexual assault, abuse of older persons and abuse of
people living with disabilities as priority areas. The Minimum Standards for Service Delivery
in Victim Empowerment (Victims of Crime and Violence) provide the service providers with
information on what is expected of them to do when rendering services to the victims of crime
and violence. Proficiency, professionalism and respect of the client are upper most in service
delivery. These Minimum Standards also serves as a guideline to ensure developmental quality
assurance in service delivery for victims of crime and violence. The Department of Social
Development will implement the Service Charter for Victims of Crime in accordance with the
Integrated Service Delivery Model; Generic Norms and Standards for Developmental Social
Welfare; Integrated Victim Empowerment Policy; Minimum Standards for Service Delivery in
Victim Empowerment; Minimum Standards on Services for Victims of Crime; National Policy
Framework and Strategic Plan for the Prevention and Management of Child Abuse, Neglect,
and Exploitation

13.6.

Sport and Recreation
The Department of Sport and Recreation has embarked on a series of programmes and

285
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287
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projects aimed at accelerating equality in sport between women and men of all ages.
Strategic objective 23 of the National Sport and Recreation Plan states as follows:
“To ensure that equal opportunities exist for all South Africans to participate and excel in
sport and recreation, transformation initiatives have been adopted.” The strategic objective
acknowledges that in order to have real and lasting impact, South Africa cannot compete
with the exclusion of certain parts of our population. The following groups should receive
priority when programmes are designed and funded to promote inclusivity:
o
o
o
o
o

Women,
Persons with a disability,
Youth,
the Aged and
Rural communities.

In order to assess effectiveness of the Strategic objective, the National Sport and Recreation
Plan has as its performance indicator, transformation performance scorecards implemented
and monitored to the specified quality standards and timelines.
The Department held a workshop on Women and Sport to develop a national strategic plan
to encourage participation by women at all levels. The workshop culminated in a regional
workshop where structures were established to implement the proposed programmes. The
Department’s policy of assisting civil society organisations is based on affirmative action. Its
objectives include:
1.

promotion of programmes that empower and develop women and girls in sport;

2.

creation of greater awareness and raising the profile of women and girls in sport;

3.

according recognition and promoting leadership and representation among women
and girls in sport;

4.

promoting among women the recognition of the benefits of sport;

5.

liaising and creating networks at local, national and international level;

6.

ensuring that sport and recreation needs of women and girls are reflected in policies
and programmes which are annually reviewed and evaluated; and

7.

ensuring that safe and accessible facilities are available.
The Department has developed a National Charter for Women and Sport in South
Africa288 which aims to develop a sporting culture that enables and values the full
involvement of women in every aspect of sport and recreation. The National Charter
makes reference to Equity and Equality of Sport and Recreation in Society and affirms
government’s commitment to ensure that institutions and organisations responsible
for sport and recreation comply with the equality provisions of the Constitution in order
to advance opportunities for women and girls particularly those women with the least
access to political, economic and social resources.

288
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One of the main thrusts of the government since 2003 has been to give people with
disability self-pride through sports and accomplishments. Instead of settling for a life
of dependence and helplessness, the government has created a special organization,
Disability Sport South Africa (DISSA) under the umbrella agency of Sports and
Recreation. DISSA will take some of the burden or caring for the needs of people
with disabilities from NGOs and the private sector. Sport was chosen as a pivotal part
of the 2003-2013 plans to help eliminate social disparities in South African society.
Based on the United Nations and South Africa’s Constitution Act 108 of 1996, it is the
responsibility of the leaders of South Africa to restore dignity and protect the rights of
all South Africans. People with disabilities therefore have the right to access sports
facilities and amenities as well as be given an equal opportunity to excel in sports.
The following actions have been implemented by the government:
1.

Sport in schools are mandatory

2.

People with disabilities should be allowed to participate in competitive and recreational
sports events. It could be a special event or mainstream sports event.

3.

Trainers and coaches must be familiar with the needs of people with disabilities

4.

Facilities must be accessible and any community sports centers have to be constructed
in consultation with organizations caring for the needs of people with disabilities

5.

A public awareness program must be launched to inform everyone of the rights of
people with disabilities

6.

Private corporations will be approached to assist and aid to sponsor events
The sports of athletes with disabilities have two umbrella bodies to approach for their
needs and concerns: The National Paralympics Committee of South Africa (NAPCOSA),
and the Special Olympics South Africa. DISSA is also available to consultation and
assistance whenever necessary.
For 2012, there were several major international tournaments for athletes with disabilities
like the Special Olympics, the SA Disabled Golf Open sponsored by Nedbank, the
First Swing Clinic for people with disabilities, and the National Championships for the
Physically Disabled, also sponsored by Nedbank. 289

Despite of all these positive endeavours, Women face many obstacles in attaining equality in
sport. These include:

289
290

o

inaccessibility and lack of facilities and information;

o

facilities that do not provide for women’s needs in terms of safety, child care, ablution,
etc;

o

inadequate media coverage of women’s sports activities;

o

cultural stereotypes that discourage women and girls from participating, or restrict
them to certain sports; and

o

Sexual harassment290

http://www.dissa.co.za/initiatives
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13.7.1. South African Sport for Change (SfC):
Sport and Recreation South Africa (SRSA) and the German Development Bank (KfW)
commenced the roll-out of the programme “SA Sport for Change” (SfC). SRSA states that
it is currently repositioning itself towards change and transformation, in line with the mission
to maximise access, development and excellence at all levels of participation in sport and
recreation in order to improve social cohesion, nation building and the quality of life of all
South Africans. The project aims to serve as one of the key catalysts towards this change,
thus emphasizing its focus on increasing “social capital” through sport & life skills training, and
making a contribution towards prevention of violence. The overall objective of this programme
is to use ball sport, specifically football, as a catalyst for transmitting life skills to children and
youth in order to reduce violence and other social ills. The children get off the streets, learn
about rules and fair-play and practice conflict resolution without violence.
13.7.2. Youth Development through Football:
Criteria for selection of municipalities are outlined in the Operational Guidelines for the
Implementation of the Youth Development against Violence through Sport (YDVS). In 2.5 of
the Operational Guidelines we see the encouragement of gender equality and it is cited as
follows:
o

Encouraging gender equality

The Programme envisions the encouragement of the participation of girls in sport activities,
including football. It is acknowledged that many life skills and prevention subjects have a
gender connotation including the prevention of early pregnancy and of HIV infection. The
Programme envisions the promotion of female trainers and custodians, as role models of
modern life and gender equality, and also includes gender topics in educational activities with
boys and male youth.291
o

Background of the “Youth Development through Football” Project

More than any other sport, it was acknowledged by SRSA that football exerts an exceptional
power on the people, more so on the youngest ones. While Germany experienced the positive
power of football by hosting a memorable FIFA World Cup™ 2006, the prospect of the first FIFA
World Cup™ ever to be staged on the African continent filled many Africans with great pride. It
is against this background, that the idea of ‘Youth Development through Football’ (YDF) was born
in 2007 and will end in December 2013. It is implemented by the Deutsche Gesellschaftfür
Internationale Zusammenarbeit (GIZ) GmbH in partnership with the Department of Sport and
Recreation South Africa (SRSA), and is funded both by the German Government through the
Federal Ministry for Economic Cooperation and Development (BMZ) and by the European
Union (EU). The project uses the popularity of football to promote youth development,
particularly that of disadvantaged girls and boys, and to involve them in non-formal education
and other support measures.
The project’s primary objective is to establish and support youth-development initiatives in
selected African countries where football training is combined with non-formal education
measures and other development activities. After five years of successful work, in June 2012
YDF entered into a period of consolidation (2nd phase) to ensure the sustainability and quality
of the YDF approach. Therefore, YDF will concentrating first and foremost on strengthening
291
Operational Guidelines for the Implementation of the Youth Development against Violence Through Sport Programme by
Municipalities, 2.5 “Encouraging Gender Equality”6
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the quality of YDF Instructor and YDF Coach trainings and youth activities, as well as on
ensuring sustainability of the YDF approach within its partner organisations from grass roots
up to national and international level.
So far, YDF established two (2) public-private-partnerships with prominent companies.
The partnership with Volkswagen South Africa supports HIV/AIDS Prevention in the
Eastern Cape, while the cooperation with NIKE South Africa aims at strengthening
the Sport for Social Change Network (SSCN) Southern Africa, offering support to
its secretariat as well as capacity development for SSCN member organisations.
YDF focuses on four main areas of activity:
o

Capacity Development;

o

Tools for Youth Development through Football;

o

Networking Support; and

o

Promotion & Events.

Furthermore, the systematic reviewing of the success of all operations through Monitoring &
Evaluation forms an integral part of YDF. The project primarily targets disadvantaged young
people in the age group of 12 to 25 years in South Africa as well as nine (9) other African
countries. YDF interacts with NGOs and government institutions that use the social and
educational potential of sport for youth development; nevertheless, skilled local personnel in
sports, youth and educational institutions and departments, football coaches, social workers
and peer leaders play a crucial role as intermediaries. The development and promotion of tools
and methods of youth development through football represents the most crucial cornerstone
of YDF. The YDF Toolkit was developed in close cooperation with experts from the specific
fields targeted in the YDF Manuals. It contains a generic toolkit for instructors and coaches as
well as 6 short modules:
o

HIV/ Aids Awareness,

o

Violence Prevention,

o

Gender Awareness,

o

Environmental Awareness,

o

Inclusion of Children and

o

Youth with Disabilities.

In 2011 the United Nations Educational, Scientific and Cultural Organization (UNESCO)
granted its patronage over the YDF Manuals, prominently emphasizing the importance and
the potential of sport for youth development and education. The YDF Manual for Sports Event
Management serves as added value to the YDF Toolkit, offering organisations a handbook
on how to organise events with a strong focus on sport for development approaches and
activities.
So far, 162 YDF Instructors from different South African provinces and 9 other African countries
have been trained in the YDF Toolkit. The trained instructors themselves have implemented
training courses for more than 1 565 coaches from 375 organisations which are implementing
the YDF approach through the coaching of children and youths.
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The YDF approach has directly touched the lives of 62 917 young girls and boys in South
Africa and more than 55 748 in the other 9 African partner countries. Of these, approximately
40% are girls. In addition, the number of youth who have been reached indirectly, through the
support of partner organisations for example, is estimated at around 14 833 in South Africa
and 52 030 in the other countries. This includes an additional multiplier effect of 1565 toolkit
trainees’ from 375 organisations also implementing multiple programmes. The YDF approach
not only initiates changes in the lives of individuals, but also leads to long-term social changes
through altered social behaviour and the motivation to become involved in voluntary work.
This is because imparted values such as tolerance and fairness are fundamental social skills
for democratic development, participation and integration.
The project has had and continues to have a demonstrable effect on the social behaviour
of the youth. Almost 40% of young people involved in or reached by YDF activities display a
significant decrease in antisocial behaviour in terms of demonstrating less violent, unethical
and discriminatory behaviour. Just short of a third of these young people are of the opinion that
this more peaceful behaviour is also extending beyond the football ground. More than 73%
agree that life skills learnt are transferred to or implemented in everyday life experiences, for
instance in greeting others, respecting elders, or being able to share food, pens or even sports
shoes with others.
The researchers have since reported that according to 74% of the young boys and girls,
their self-confidence has increased as a result of taking part in YDF activities. More than
81% of youths involved in the project see themselves as role models and report that they are
recognised as catalysts for social change.
The YDF approach provides the participants with important life skills that help them obtain the
knowledge necessary for developing healthy attitudes and taking their own futures in hand. It is
no wonder then that almost 50% of the peer educators believe that they are more employable.
Furthermore, nearly 80% of young people involved in or reached by YDF activities confirm that
they are ‘more open to, respect and accept HIV-positive and AIDS sufferers’.
13.7.3. Discrimination in Women’s Football: CGE SAFA hearings292
On 28 June 2012 the CGE convened a hearing with the South African Football Association
(SAFA) to address matters pertaining to the promotion of women’s football and gender
transformation within SAFA itself. The hearing arose from the CGE’s investigation initiated
by a complaint received from South African Women’s Football Association (SAWFA). The
complaint raised concerns around the recognition of SAWFA’s membership by SAFA and the
inadequate support for women’s football. The CGE called upon SAFA to provide leadership
on gender transformation and mainstreaming of gender into its institutions and programmes.
In her keynote address at the hearing, the Chairperson of the Portfolio Committee on Sports
for the Gauteng Legislature, noted that its not only the government that is obliged to comply
with the requirements of the Constitution but all sectors of the South African society including
sports bodies such as SAFA. The Chairperson stressed the need to ensure the promotion of
women in sport and that as a society we cannot tolerate gender inequality and oppression. She
remarked with concern that gender transformation in South Africa is moving at a slow pace and
that the State as well as SAFA should fast track measures to ensure gender transformation.
It became apparent that gender transformation in football and support for women’s football is
marred by several challenges. As a starting point, it is recognised that the domain of football is
292
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a male-dominated sector, marked by stereotypes, attitudes and perceptions towards women’s
football. It emerged that this is aggravated by the failure to implement basic measures to
ensure gender equality is attained, such as the development and implementation of a gender
policy, setting quotas, targets, strategies and responsibilities for gender transformation in
football. There is a lack of parity in SAFA leadership structures, with women comprising two of
the 40 National Executive Committee members.
There appears to be no responsibility assigned at a leadership level for the promotion of
women’s football and driving a transformation process within SAFA generally. SAFA had not
recognized until recently that it is a designated employer in terms of the Employment Equity
Act, and has not submitted an employment equity plan and reports to the Department of
Labour. It became apparent also that there is huge disparity in funding for women’s football,
both within SAFA’s own budget, and the sourcing of sponsorship for women’s football. As a
result, there is no professional national women’s football league, despite recommendations
from the 1997 Soccer Indaba that this should be implemented by 2004. There was also a
glaring disparity between salaries accorded to and money spent on promoting our national
men and women’s soccer teams. Sexual harassment policies and mechanisms have not been
adequately implemented, with only one reported case referred to in the past five year period.
In his presentation, the SAFA President, spoke to numerous measures put in place to build
women’s football, including talent searches, coaching and referee programmes, and the
creation of local and regional teams. He acknowledged that measures and outcomes have not
resulted in parity, and that more should be done, but alleged that the lack of sponsorship and
funds has prejudiced this process. He also cited poor media coverage for the poor profiling
and therefore sponsorship of women’s football. Hearing deliberations revealed contestation
regarding SAWFA’s membership, with SAFA alleging that this had been dissolved by mutual
agreement upon the creation of the Women’s Football Committee. Upon hearing impassioned
pleas from SAWFA members present, the CGE observed that it is apparent that the structure
exists, that it is raising issues of concern and disparity, and that SAFA should seek to establish
a working relationship with this entity. In conclusion, the CGE urged SAFA to develop an
appropriate strategic direction and set of targets, and put measures in place to attain equality.
As part of this process, SAFA was requested to budget for women’s football adequately, so
that it is promoted and visible, and address the funding of a professional women’s football
league. SAFA was particularly requested to convene a meeting with SAWFA within the next
three months.
The follow up meeting between SAFA and its former associate, SAWFA, took place during
the week of 10 November 2012. SAFA missed the 90-day deadline set by the Commission
for Gender Equality (CGE) to iron out its differences with SAWFA. Chairperson of the
CGE, commented stating that a wide range of information was presented and numerous
recommendations aimed at addressing the slow pace of gender transformation in respect
of women’s football were made. To ensure that the process is effective, the report has to
be adopted by the legal committee and then shared with the parties concerned, SAFA and
SAWFA. It was envisaged that the recommendations contained in the report will assist in
promoting the requisite gender transformation that is necessary. Once the parties have been
consulted on the report, it will then be available to the public.”
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At the hearing in June 2012, SAFA was requested to furnish the following information:
1.

report on the number of sexual harassment cases in the past five years and how they
were resolved;

2.

Information on SAFA membership requirements

3.

Detailed information to prove that programmes have been formulated and implemented
to support and uplift women’s football

4.

Evidence regarding funding, sponsorships and/or any attempts to solicit support for
women’s football;

5.

Information on transformation of structures to ensure an equitable representation of
women footballers since 1997;

6.

Reasons for the termination of SAWFA’s membership;

7.

Information on any policy that promotes gender equality;

8.

A list of achievements made in gender transformation in the organisation;

9.

Details of the gaps and challenges encountered with regard to support for women and
men’s football;

10.

SAFA employment equity plan;

11.

Any support programmes that were given to professional women footballers during
their careers; and

12.

Information on what percentage has been allocated or spent on the advancement of
the interests of women’s football.293

Despite the commitment by the Department of Sport and Recreation regarding addressing
matters of gender equality, youth development and people with disabilities, the CGE was
unable to locate statistical data by the Department which are disaggregated in terms gender
and disability. Therefore, it was very difficult to assess the impact of the programmes above
without having gender disaggregated data which could clearly exhibit development of gender
and disability in South African sport.
13.7.

Arts, Culture and Recreation

The Department of Arts and Culture has developed a Flagship programme in 2006 called
“Investing in Culture” in an endeavour to eradicate poverty, providing the necessary skills to
enable people to assume greater responsibility for the future. The Department has through
the programme, provided funding and support for 394 projects to the value of R285 million
since 2005. About 10938 beneficiaries were provided with job opportunities primarily in the
craft sector and about 45% of the jobs were created for women, 39% for youth and 4% for
people living with disability. The Mosadiwa Konokono (Woman of Substance) Campaign is
a socio-cultural economic campaign that was conceptualised as a vehicle for elevating the
profile of ordinary women at grassroots level. The campaign uses arts and culture to foster
social cohesion and to nurture a spirit of economic self-determination. The campaign was also
created as a platform to enable the emergence of talented women and youth who are already
proactively building their respective communities294
293
294
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ARTICLE 14: SPECIAL HELP FOR RURAL WOMEN

State parties shall take into account the particular problems faced by rural women and the
significant roles which rural women play in the economic survival of their families, including
their work in the non-monetized sectors of the economy, and shall take all appropriate
measures to ensure the application of the provisions of this Convention to women in rural
areas especially in that they participate in and benefit from rural development.
States Parties shall take all appropriate measures to eliminate discrimination against
women in rural areas in order to ensure, on a basis of equality of men and women that
they participate in and benefit from rural development and, in particular, shall ensure to
such women the right:
(a) To participate in the elaboration and implementation of development planning at all levels;
(b) To have access to adequate health care facilities, including information, counselling and
services in family planning;
(c) To benefit directly from social security programmes;
(d) To obtain all types of training and education, formal and non-formal, including that relating to
functional literacy, as well as, inter alia, the benefit of all community and extension services, in
order to increase their technical proficiency;
(e) To organize self-help groups and co-operatives in order to obtain equal access to economic
opportunities through employment or self employment;
(f) To participate in all community activities;
(g) To have access to agricultural credit and loans, marketing facilities, appropriate technology
and equal treatment in land and agrarian reform as well as in land resettlement schemes;
(h) To enjoy adequate living conditions, particularly in relation to housing, sanitation, electricity
and water supply, transport and communications.
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General Recommendation No. 16
The Committee taking into consideration that a high percentage of women in the State parties
work without payment, social security and social benefits in enterprises owned usually by male
member of the family. The committee noting that the member states reports did not reflect the
problem of unpaid women workers of family enterprises. Affirming that unpaid work constitutes
a form of women’s exploitation that is contrary to the Convention, the Committee recommended
that;
o State Parties should include in their reports to the committee, information on the legal
and social situation of unpaid women working in family enterprises;
o State Parties should collect statistical data on women who work without payment, social
security and social benefits in enterprises owned by a family member, and include these
data in their report to the committee;
o State Parties should take the necessary steps to guarantee payment, social security and
social benefits in enterprises owned by a family member.

14.

Introduction
It is important to begin by identifying the composition of the South African population and
establish the proportion of the population that women make. The table above presents the
percentage distribution of the South African population by sex for censuses 1996 to 2011. In
1996 females constituted 51.9% of the South African Population, while males only constituted
48.1%. In 2011 census, women constituted 51.4% of the population while males make only
48.7% of the population. The results therefore indicate that women are the dominant majority
of the South African population and that this has been the case since 1996.
Fig. 70 Percentage distribution of the population by sex,

Source : Census: 2011
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Fig. 71 Percentage distribution of households by settlement type and sex household
head

Source: IES: 2010/2011
The figure above presents the percentage distribution of households by settlement type and
sex of household heads. The findings indicate that more than half of the women population in
the South Africa reside in the rural areas. 53.5% female household heads of the population
reside in the Traditional area, which is communal owned land under the jurisdiction of a
Traditional Leader (Income and Expenditure Survey, 2010/2011). 24.3% are in the formal rural
settlements; these are farms and traditional areas which are characterised by low population
densities, low levels of economic activity and low levels of infrastructure. This as a result
attests that more than half of the South African female population is in the rural areas and the
majority of women are the de facto heads of the households.

Source: IES 2011
The figure above indicates the average household size by settlement type and sex of the
household head. The findings indicate that the household size within the traditional area
settlement type is higher in female headed households with 4.99 as opposed to 4.43 in the
male headed households within the same settlement type.
In female headed households within the rural formal settlement type, the household size is
higher with 3.70 household sizes as opposed to 3.12 in male headed households. On the
tables presented above, the results derived from the 2011 census indicate that women are
in the majority in terms of the population distribution in South Africa, and that the majority of
those women reside within the Traditional and the rural areas of the country.
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Fig.73 Percentage distribution of annual household income by main income groups
and sex of household heads

Source IES: Census 2011
The figure above illustrates the distribution of annual household income, main income groups
and sex of household head. The statistics from the recent census indicates that even though
women are the majority in South Africa, men dominate the work sector with 75.7% of male
income derived from the work sector. Only 62.8% of female income is derived from the work
sector. 10.9% of the female headed household income is derived from the grants, social
insurance, pension, and family allowances from the family members living outside of the
households.
14.1. Legal Framework
1.

Older Persons Act 61 of 2006

2.

Mental Health Care Act 17 of 2002

3.

The Land Reform (Labour Tenants) Act 1996 (Act 3 of 1996)

4.

Land Restitution and Reform Laws Amendment Act, 1996 (Act 78 of 1996)

5.

Restitution and Land Rights Amendment Act, 2003, (Act 48 of 2003)

6.

Communal Land Rights Act, 2004 (Act 11 of 2004)

7.

The Housing Act, 1997 (Act 107 of 1997)

8.

The Restitution of Land Rights Act, 1994 (Act 22 of 1994) as amended

9.

The Water Services Act, 1997 (Act 108 of 1997)

10.

The Land Bank Amendment Act, 1998 (Act 21 of 1998)

11.

The Integrated Sustainable Rural Development Programme

12.

Development Act No.19 of 2005.

14.2. STRATEGIES OF ASSISTING RURAL WOMEN
The mandate of the Department of Rural Development is derived from the five priorities of
government. The department of rural development has developed a Comprehensive Rural
Development Programme (CRDP) which was rolled out in all the Provinces. The overall
purpose of rural development is to improve the quality of life of the rural households in order
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to enhance food security through a broader base of agricultural production. 295The CRDP
therefore enables rural people to take control of their lives and enjoy the freedom and dignity
as provided for by the Constitution of the Republic.
14.2.1. Women’s Economic Survival (Self Help and Cooperatives, Agricultural Credit
and loans)
The objective for the Department of Rural Development and Land Reform is to have at
least one job for every rural household. According to Statistics South Africa 2011 Census,
youth unemployment is rife in South Africa and the establishment of programmes such as
National Rural Youth Service Corporation are geared towards relieving the situation by
providing rural youth with opportunities that will enable them to be employable through skills
development.296The department has also entered into a partnership with academic institutions
such as Human Science Research Council (HSRC) in order to train young people to run their
own enterprises so that they can create sustainable jobs within their communities.
Table: 68 Official Employment Statuses by Gender
LABOUR FORCE
OFFICIAL EMPLOYMENT STATUS BY GENDER FOR PERSON WEIGHTED,
RSA, 15 - 35 YEARS

Male

Female

Employed

3747249

2695221

Unemployed

1795149

2113546

Not economically
active

4596017

5251517

Unemployment Rate

32.4

44.0

SOURCE: STATS SA Census 2011
With regard to women living in poverty the Department of Rural Development and Land
Reform has indicated that they have programmes geared to enabling such women to withstand
adverse economic environments and to preserve their livelihoods, assets and revenue. They
have programmes in Disaster Management, Technology, Research and Development as
well as Capacity Building of Cooperatives which is largely women owned in the rural areas.
Furthermore, the Department has also put in place the anti poverty programmes to improve
access of women to food security. Such programmes include:

295
296

1.

Rural Enterprise and Industrial Development (REID) Programme, which ensures that
in all projects that are implemented, female beneficiaries/ participants living in poverty
out number male participants, for example: Institutionalized household gardens,
Backyard/household gardens, self-help groups, art and craft as well as access to land.

2.

The poverty reduction unit profiling household in rural areas to assess and deliver on
their needs including access to food.

Department of Rural Development & Land Reform. Strategic Plan 2011-2014
ibid
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3.

The initiative in terms of which the Department, in collaboration with the NonGovernmental Organisations, established women cooperatives in the Comprehensive
Rural Development Programme (CRDP) Sites, as well as at the districts where antipoverty projects are implemented to change women’s life for instance, the Lavender
Women Group, the Women Recycling Project.

Food security is an important component of the poverty alleviation strategy, as a result it
is imperative for South Africa to ensure compliance to this Convention by putting in place
strategies which guaranties food security for women living in poverty. The Rural Enterprise
and Industrial Development (REID) component of the Department has a mandate to negotiate
markets and market prices for all established Cooperatives and Businesses in the CRDP sites.
The Department has therefore made efforts to ensure that food market prices are affordable
for people living in poverty.
Examples of the Departments initiatives are as follows:
o
o

The Diyatalawa Dairy project where a Parmalat market has been established.
A potato shed in Kholokoeng where Lays Chips is a stakeholder

The department also ensures that the economic survival of rural women’s families who do
non-monetized work does not compromise their basic human rights.
This is ensured by:
1.

Training women and encouraging them to form co-operatives.

2.

Training Project Officers and coordinators (who are directly involved with rural women)
on how to address issues of women, children and people with disabilities.

3.

Developing intervention programmes to address identified issues without compromising
the dignity of women.

4.

Employing Strategic partners to assist project members with skills development, farm
and finance management, as well as identification of markets.

5.

Working in partnership with the Department for Women, Children and People with
Disabilities to conduct advocacy programmes for women in rural areas and assisting
stakeholders with economic empowerment projects such as Self-Help Groups.

14.2.2. Access to Health Care Facilities
Access to health facilities has been a challenge for most of the rural areas in the country. South
African Policy on Healthcare 2007 advocates for active participation in the health decision
making by patients. That enables them self care (especially for chronic and patients living with
disabilities) and community participation. This promotes effective quality healthcare.297

297

Bobo, T. ND.Challenges of Rural Women. www.masimanyane.org.za
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Fig.74

One of the contributing factors hindering women’s access to health care facilities within the
rural areas is lack of transport. The figure above indicates that a higher percentage of black
Africans who live in rural areas mostly walk to the health facilities, hence most of them prefer
to self medicate or request other forms of medication due to being reluctant to walk long
hours to the health care facilities. The second largest percentage is of people who use public
transport to reach the health care facilities. The challenge with that mode of transport is that it
is not affordable for some of the beneficiaries as a result, affordability for transport pose as a
barrier for beneficiaries to access health services.
It is eminent that sometimes public transport is not reliable hence it is one of the barriers that
hinder the vulnerable groups to access health facilities. The impact of such hindrances poses
alarming maternal mortality rates. The fact that female condoms are not readily available
disempowers rural women in making the decision to practice safe sex, hence exposing them
to the risk of contracting HIV/AIDS and failing to prevent unwanted pregnancies.
14.2.3. The Right to Social Security
The Social security system is used as part of South Africa’s strategies to alleviate poverty.298
The number of social grant beneficiaries has increased significantly over the years, in particular
the child support and disability grants.299
It is however indicated that the social assistance programme was not specifically designed
with exit strategies for beneficiaries hence there is lack of proactive and deliberate strategy
to link social grant beneficiaries to opportunities for economic activity300. That as a result, acts
as a barrier for able -bodied people living in poverty to transform into economically active and
employable people.
Linking Social Grants Beneficiaries to Poverty Alleviation and Economic Activity. 2006. Department of Social Development
Discussion Document.
299
Ibid
300
Linking Social Grants Beneficiaries to Poverty Alleviation and Economic Activity. 2006. Department of Social Development
Discussion Document.
298
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The types of grants that South Africa provides to relieve the level of poverty for the most
vulnerable groups are as follows:
o

Child Support Grant

o

Disability Grant

o

Care Dependency Grant

o

Older Persons Grant

o

Foster Care Grant

o

War Veteran’s Grant

o

Grant-in-Aid

o

Social Relief of Distress

Table: 69 Total number and growth rate of grant recipients by grant type

A statistical summary of social grants in South Africa301
The fact sheet below provides a statistical summary of social grants in the 9 regions (provinces)
of South Africa which are: Eastern Cape (EC), Free State (FS), Gauteng (GP), KwaZulu-Natal
(KZN), Limpopo (LP), Mpumalanga (MP), North West (NW), Northern Cape (NC) and Western
Cape (WC) as at 30 June 2013.
Social grants refer to Old Age grant (OAG), War Veteran’s grant (WVG), Disability grant (DG),
Grant in Aid (GIA), Child Support grant (CSG), Foster Child grant (FCG) and Care Dependency
grant(CDG).
301

Fact sheet: Issue no 6 of 2013 – 30 June 2013
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Fig.75: Total number of Social grants

As from 01 April 2006, the responsibility for the management, administration and payment of
social assistance grants was transferred to the South African Social Security Agency (SASSA).
SASSA is a section 3A entity302 and is responsible for ensuring that government pays the right
grant, to the right person, at a location which is most convenient.
The information from the SASSA Strategic Plan 2012/13-2016/17 indicates that over a period
of five years, the demand for grants grew by 35%. The agency deals with an average of 4
680 675 transactions per annum, excluding payments with respect to the administration of
grants.
14.2.4. Housing, Sanitation Water, Transport and Communication
Section 27 of the Constitution provides for access to basic services such as housing,
sanitation, electricity, water supply etc. This provision is in line with the Recommendation
24 of the Convention which stipulates that state parties should take appropriate measures
to ensure adequate living conditions particularly housing, sanitation, electricity and water
supply, transport and communication, which are critical for the prevention of diseases and the
promotion of good health care.
Potgieter, Pillay and Rama (2006), in their study on Women, Development and Transport in the
Rural Eastern Cape for the Human Science Research Council indicated that even the issue
of transport is gendered as transport issues affect men and women differently, highlighting
that the rural women carries a heavier transport burden. The study found that women use
transport for employment related activities, as well as their domestic responsibilities. The
study established that a lot of household activities that rural women under take constitute
“time poverty”, which is described as the unaccounted time that rural women spent walking
long distances to collect water and wood instead of utilising it to participate in community
programmes as well as accessing health care. This is therefore considered as one of the
main indicators of feminised poverty in the country303. Furthermore, it was established that
transport is very important for the development of women in rural areas as it impacts on
accessibility of health services, educational facilities, employment and participation in the key
decision making forums304. The findings of the study clearly indicate that that gender has been

Section 3A entity is a National Public Entity.
Potgieter, C., Pillay, R. & Rama, S. 2006. Women, Development and Transport: in Rural Eastern Cape, South Africa. HSRC: Cape
Town
304
Ibid
302
303
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excluded as the main important factor and has not been mainstreamed in transport policy and
planning. Mahapa (2003:33).305
14.2.5. Accessibility of Land for Women
Land is a very important economic resource and it is considered a catalyst for alleviating
poverty and creating jobs, as well as ensuring food security and entrepreneurship within rural
communities. Government has therefore decided to embark on recapitalising all distressed
land reform projects and to support emerging farmers within the rural periphery of the Country.
Most importantly, the Strategic Plan highlights that all the programmes within the department
are guided by the principles of equity, equality and allocation of resources in a gender
responsive manner.306 The Deputy Minister in his statement indicated that to give effect to the
latter point, the department will pay particular attention to the Land Rights, needs and interests
of women, youth, children and older persons, as they are the most vulnerable groups.
The Africa Gender Development Index report on South Africa which was conducted in 2005
revealed that women’s right to land are not firmly entrenched in legislation. The report indicates
that the Restitution Act failed to recognise the right of women in so far as their entitlement to
land was concerned, prior to 1993. The report also indicated that the Communal Land Rights
Act307 attempts to recognise gender equality, but that it has been criticised for giving too much
discretionary powers to the Minister and too much actual power to the Traditional Leaders, as
a result, it has been argued that the Communal Land Rights Act will not secure women’s land
rights.
Table: 70 Information gathered by the CGE when interacting with the Department of Rural
Development & Land Reform
The CGE’s interaction with Government Departments

ISSUES RAISED

RESPONSES FROM THE GOVERNMENT DEPARTMENTS
Department of Rural Development & Land Reform

Measures taken by
government to ensure
the application of
CEDAW to Women in
Rural Areas

The Department has established a National Directorate and appointed Managers in all
provinces to ensure the application of the provisions of the present Convention to women
in rural areas. The provinces are the implementers and the National Directorate monitor
and evaluate the work done.
Advocacy and awareness raising programmes are conducted in rural areas.

305
Mahapa S. M. 2003. Spatial and Social Exclusion: Travel and Transport needs for rural Women in Limpopo, South Africa.
Unpublished PhD dissertation, University of Pretoria: Pretoria.
306
Department of Rural Development and Land Reform Strategic Plan 2011-2014
307
Communal Land Rights Act No. 11 of 2004.
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Participation of
rural women in
development, planning
and implementation

The 50/50 principle has been adopted especially in the Comprehensive Rural Development
Programme to ensure that women benefit as well.
This can also be seen in the Council of Stakeholders and the leadership structures within
the CRDP sites which ensure that women take part in these structures.
Women are the major beneficiaries in the CRDP. By profiling the households, the
Department is able to obtain the needs of the community and implement programmes
according to the findings.
The department has confirmed that Rural Women benefit from development programmes
in the following ways:
o By predominately having women membership. The obstacles is the literacy level
of rural women but an attempt is been made to develop training manual in their
vernacular.
o There are stakeholder forums where women participate and raise their issues/
concerns.
o Cooperatives recently established – there are ideas and discussion of a community
enterprises bank where it is suggested that small enterprises will access small loans
to start up the business.
o There is training on poultry compost which will benefit women.
The following mechanisms are used to sustain the mentioned development programmes
o Training and capacity building in co-operative development.
o Leadership trainings and workshops have been facilitated to ensure that women in
structures are empowered.
o The programmes are in place and implementing and harvesting ensured re-investment
of the income generated
o The idea is to introduce women led project to the economy through training and
mentoring, capacitated women are expected to be able to sustain themselves. The
department will periodically monitor and evaluate progress made independently by
the women.
o Rural Development has established in all provinces the Arts and Craft co-operatives
programme which ensures employment and job creation for women.

Access to health
care facilities, family
planning services and
counseling

o
o

The Department collaborates with the Department of Health and Social Development
and conduct training, awareness raising and information sessions on issues of health,
specifically on HIV and AIDS (for instant mother to child transmission diseases).
The Department through the Directorate: WCPWD conducts children’s rights
workshops and in collaboration with other Government Departments, such as Health,
Social Development, Labour, Justice, Sports and Recreation and Child Welfare where
each Department deals with issues relevant to their mandate.
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Education and training

Examples of measures put in place to promote education and training:
Rural Enterprise and Industrial Development (REID) Programme which partners with NGO
are and offer rural women education and training on farming.
The sub-directorate does workshops for rural women i.e. children rights workshop, 16
days campaigns, older persons framework and women dialogues.
The unit has also trained women on lavender planting, patchwork and bead making. The
REID and Land Reform branches have a mandate to train all beneficiaries including women
on all programmes offered for instance, the training of women on brick making others,
recapitalization, etc.

In Gauteng for example:

Through Skills development programme a number of women within the ward were
identified and trained in farming by Agricultural Research Council, Gauteng Department
of Agriculture Rural Development and Department of Agriculture, Fisheries and Forestry.
Para Professionals train youth including young women, in family skills and training skills on
poultry farming been provided for cooperatives and is on-going.
The Department has in some areas facilitated training through Agri-SETA in vegetable
production and a service provider was also contracted to train women on arts and craft.
The Department is currently facilitating Train-the-Trainer (TOT) with Agri-paraprofessionals
who will further train the beneficiaries on household gardens.
With regard to educating rural women on micro enterprise, agriculture and legal rights,
the department has made the following arrangements:
o The Land Reform and REID branches ensure that all women beneficiaries undergo
SMME training for their enterprises.
o The tenure unit ensure women are trained on their tenure rights,
o The Directorate: WCPWD ensures facilitation and workshops on other legal entities,
Recapitalization ensure that women beneficiaries are trained on agricultural
enterprising.
o The Department in collaboration with DTI does presentation on women small business
enterprises, cooperatives, governance and registration as a legal entity.
o The KhaRiGude programme was established to ensure that everyone receives
education in the official language or languages of their choice in public educational
institutions where that education is reasonably practicable.
o The programme targeted 300 000 learners in 2007 and in 2008 360 000 learners
enrolled. 79% of the learners were women and 80% of the volunteers (Educators)
were women who received stipend hence the alleviation of poverty to some extent.
o The programme basically targets adults and people with disabilities.
Adequate living
conditions including;
housing, sanitation,
water supply, transport,
communication and
energy

In Gauteng for example:

The Rural Infrastructure Development (RID) unit has built houses where there is a dire
need, however, in most cases these were referred to the Department of Human Settlement
for further handling. In Kholokoeng 50 housing units were built for the community.
Through household profiling by REID Tshwane, eight (8) RDP houses for the indigent were
constructed by South African Women in Construction (SAWIC).
There is also a database comprising all interested applicants for consideration as
beneficiaries for the allocation of land, depending on the size of hectares to be distributed.
Restitution claims are also lodged and processed and housing development plans are in
place to provide access to housing after the claims has been finalized.
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Land

To ensure gender sensitivity in the issuing of land titles the department pro-actively
purchase land which is leased out to deserving communities, However, there are
challenges that pose as obstacles for women to hold title to land.
Other challenges include:
o Lack of access to credit and credit facilities / loans
o Lack of information especially on sustainable farming;
o Patriarchy;
o Polygamy;
o Death of spouse where in-laws take over land (Land Grabbing) etc;
Legally women do have the right to inheritance though in their own right. The only
challenge is lack of awareness of these rights. There is a need to intensify advocacy
programmes on the right to inheritance.

Access to agricultural
credit and loans,
marketing facilities,
appropriate technology

The Department is negotiating with the World Bank, IDC and other institutions on the
matter of rural women’s lack of collateral.

The effective protection
and use of knowledge,
Innovations and
practices of indigenous
women.

The Technology, Research and Development Unit has a programme on Indigenous
Knowledge System (IKS) and has a strategy of awareness raising, research and information
dissemination on IKS. An audit of IKS was conducted with a view of developing a programme
to promote and preserve the IKS in rural areas.
The IKS programmes within the department seek to ensure that women continue to
practice their indigenous knowledge, without forgetting preservation and protection of
that knowledge.

Challenges Faced by
Women

o

Poverty is the major obstacle. However, social grants for families attempt to alleviate
some of the difficulties faced by rural women in their daily livelihoods;
o Unemployment, gender based oppression, lack of access to information and land, lack
of adequate resources, lack of various technical training e.g. Farming management
and information technology;
o Inadequate funding for projects, equipment and implements;
o Insufficient information, Illiteracy- lack of education services (ABET), and access to
water;
o
Climate change threats,
o
Lack of transport,
o
Lack of access to economic opportunities e.g. Markets;
o
Lack of access to health services,
o
Lack of access to electricity;
o
Early child marriages (Ukuthwala),
o
High level of crime committed by both school children and youth;
o
Poverty and hunger,
o
Women with HIV/AIDS,
o
Lack Self-reliance & low self-esteem;
o
Rape,
o
Lack of ablution facilities; and
o
Infectious diseases amongst children and older people in their communities.
o
The department indicated that rural women participate in reference groups,
Communal Property Association and Council of Stakeholders where their challenges are
addressed.
In terms of addressing the challenges, women are encouraged to participate in reference
groups, communal property association and council of stakeholders where their challenges
are discussed and dealt with.
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14.3. COMMENTS
14.3.1. Concluding Comments of the CEDAW Committee 2011
One of the factors that present lower statistics in terms of income generation is the fact that
most of the activities performed by women are non monetised.

14.4. Gaps/Challenges
An example of a challenge that rural women are faced with in terms of accessing health
facilities is long distances to clinics and unaffordable transport costs.
14.4.1. The Committee raised the following concerns:
•

The disadvantaged position of women in rural and remote areas who constitute the
majority of women in South Africa, which is characterized by poverty, difficulties in
access to health and social services.

•

Lack of participation in decision-making processes at the community level.

•

Customs and traditional practices, prevalent in rural areas, prevent women from
inheriting or acquiring ownership of land and other property.

14.5. RECOMMENDATIONS
The CEDAW Committee recommends that the State should:
•

•
•

take the necessary measures to increase and strengthen the participation of women in
designing and implementing local development plans, and to pay special attention to
the needs of rural women, in particular women heads of household, by ensuring that
they participate in decision-making processes and have improved access to health,
education, clean water and sanitation services, fertile land and income-generation
projects.
Eliminate all forms of discrimination with respect to ownership, co-sharing and
inheritance of land.
Address negative customs and traditional practices, especially in rural areas, which
affect full enjoyment of the right to property by women.

14.6. ISSUES RAISED BY THE UN ON ARTICLE 14:
The Convention comprehensively provide for issues that affect women in rural areas. It is
however important to highlight that the Convention omits some of the most pertinent and
crucial issues and affect women especially women in the rural areas of the country. The UN
has identified the following as include:

o Globalisation
The issue of globalisation negatively impacts on gender equality and women’s empowerment.
Fiscal policies have focused on debt management and budget stabilization, resulting in
reduced government spending and the adoption of increased user fees for essential rural
infrastructure and public services (e.g. reduced health care and social services). Limited
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or decreasing public budgets have, in turn, made these services less accessible to women
living in rural areas, while at the same time increasing their burden of unpaid care work and
subsequently reducing their time to engage in economic activities. These conditions contribute
to the feminization of poverty amongst rural women.
Increased food prices have also meant that women and men, particularly those already
struggling to feed themselves and their families, have less money to invest in education
and health care. Experience from past crises suggests that the tendency to cut back public
expenditures during times of financial and economic crisis and decreases in household
incomes often lead to withdrawal of girls from school to help with the increasing demand for
unpaid care work in the households.308

o Access to Justice
Women in rural areas are suffering from the lack of both legal and institutional measures
as well as from structural impediments preventing their access to justice. Unavailability and
inefficiency of judicial protection and legal support structures and measures can hamper their
enjoyment of their rights. Consistent and pervasive discrimination as well as prevailing social,
cultural, traditional and community-based norms constitute a barrier preventing them from
claiming their rights. Other factors like illiteracy, legal illiteracy, and dependence on others for
transport often prevent them from engaging in a claim. Rural women need practical tools to
ensure their access to fair justice and effective remedies when their rights are violated

o Migration
Migration is increasingly becoming an important livelihood strategy for women and men. In
some regions, when men are absent from the household—for reasons of migration or other
causes such as divorce, conscription, incarceration or death, rural women take on additional
roles and tasks traditionally carried out by men. In many cases, this situation presents rural
women with increased economic opportunities while at the same time adding to their already
heavy burden of work as female heads of household.309

o Violence against women, trafficking in women and sexual exploitation and forced
labour
These issues are directly linked to poverty and lack of opportunities in rural areas. Such root
causes of violence and trafficking should be addressed through targeted legislative and policy
measures. The Committee’s General Recommendation No.19 on violence against women
states that rural women are at risk of gender-based violence due to traditional attitudes
regarding the subordinate role of women that persist in many rural communities. Girls from
rural communities are at special risk of violence and sexual exploitation and trafficking when
they leave the rural community to seek employment in towns.

o Political participation and empowerment
Rural women are often marginalized in decision-making and leadership positions. Women are
inadequately represented in relevant community organizations, such as customary councils
308
309

Ibid.
General Statement of the CEDAW Committee on Rural Women, 19 October 2011
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and state institutions, including legal decision-making bodies, producer organizations, land
administrations and judiciary. Women are typically under-represented in cooperatives farmers’
and producers’ organizations, and rural workers’ organizations, both in terms of general
membership and participation in key decision-making bodies. Women may be constrained in
their participation due to mobility restrictions and other constraints such as lack of transport,
security concerns, childcare and other care giving responsibilities. Lack of familiarity with
policies and rules (due to limited access to formal and informal education) may also limit
women’s effective participation in different institutions. Thus, women’s role in agriculture
remains largely unrecognized in policy and resource allocation; and the benefits of organized
actions are not significantly felt by women farmers.310
Recommendations
It is attested that the rural areas where the majority of black women reside, are characterised
by lack of socio-economic development and infrastructure, as well as lack of opportunities for
employment and income generation. It is therefore imperative to measure and quantify the
unremunerated domestic activities of women and recognise the contribution of such activities
in the gross national product of the country. That as a result could make a difference in terms
of relieving the economic status of women hence promoting economic empowerment for them.
The AGDI II findings as presented in the Synthesised Report that comprised the findings from
the twelve African countries that participated in AGDI II indicated that there is a need to add
Time Use as one of the indicators to be measured in the next AGDI cycle. The recommendation
came from all the countries as it was realised that exclusion of time-use was one of the major
hindrances for the transformation of women in African countries.

310
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ARTICLE 15: EQUALITY BEFORE THE LAW &
CIVIL MATTERS
a) State parties shall accord to women equality with men before the law.
b) State parties shall accord to women, in civil matters, a legal capacity identical to that
of men and the same opportunities to exercise that capacity. In particular, they shall give
women equal rights to conclude contracts and to administer property and shall treat them
equally in all stages of procedure in courts and tribunals.
c) State parties agree that all contracts and all other private instruments of any kind with
a legal effect which is directed at restricting the legal capacity of women shall be deemed
null and void.
d) State parties shall accord to men and women the same rights with regard to the law
relating to the movement of persons and the freedom to choose their residence and
domicile.

Commission for Gender Equality
CEDAW REPORT 2014

294

15. Introduction
Restrictions on women’s contractual capacity, access to credit and capacity with respect to
property seriously limits women’s ability to provide for themselves and their dependants. In
order for the principles and spirit of the aforementioned article to be realised, one has to
reflect on the commentary expressed by the Committee through the introduction of General
Recommendation 21, which specifically relates to the equality of women in marriage and
family relations and how it guarantees women rights and freedoms associated with the article.
The Committee noted in its recommendations upon its examination of South Africa’s initial
and subsequent periodic country reports that in some States, parties to the Convention that
had ratified or acceded without reservation, certain laws, especially those dealing with family,
did not conform to the provisions of the Convention. Furthermore, it is necessary to examine
the de facto situation relating to the issues and to introduce measures in national legislation
to eliminate barriers experienced by women with respect to provisions that are deemed
discriminatory.
It is therefore imperative that state parties enact and enforce legislation, where necessary, to
comply with the Convention. Assisted by the comments in the present general recommendation,
and as required by articles 2, 3 and 24, of CEDAW, States parties should introduce measures
to encourage full compliance with the principles of the Convention, particularly where religious
or private law or custom conflict with those principles.
15.1. Legal Framework
The following Acts are examples of South Africa’s continued efforts in meeting its obligation
under this article:15.1.1. Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007
The Act, which was passed in 2007, addresses all types of sexual crimes against all citizens,
regardless of their sex or sexual orientation. It assisted in broadening the scope and application
of the definition of rape and no longer limits the definition of rape to vaginal penetration only,
but covers anal penetration and the use of objects in the commission of the sexual offence. It
includes sexual offences perpetrated by someone of the same sex.
It is also important to note the enactment of new, expanded/ amended sexual offences
against children and persons who are mentally disabled, including offences relating to sexual
exploitation or grooming, exposure to or display of child pornography or pornography to
children and the creation of child pornography.
15.1.2. The Choice on Termination of Pregnancy Act 92 of 1996
The Act makes provision for women and girls, at any age or for any personal reason, to
exercise their choice to terminate pregnancies whether married or single, at reputable and
state health care facilities within the first 20 weeks of the pregnancy. By law, women and girls
18 years and older, are not obligated to consult or obtain the permission / consent of their
parents, guardians, husbands or partners when opting to undergo the procedure.
Despite the Act being passed in 1996, many women and girls continue to resort to backstreet
abortions and ultimately succumb to medical complications such as infections, bodily trauma
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and death due to the unhygienic nature and conditions at these illegal abortion facilities.
The conduct of unscrupulous back street abortion “service” providers show little compassion
towards women who face this agonising choice
15.1.3. The Domestic Violence Act 116 of 1998
The Act was passed in 1998 and incorporates the classification of verbal, physical,
psychological, emotional and economic abuse in the broader definition of “abuse”, which
allows victims to approach the court for an interdict against the perpetrator based on the
classifications above. The Act affords protection to women, children and men regardless of the
nature of the relationship or domestic situation. Consequently, marital rape is also punishable
under the Act.
The provisions of the Act stipulate that a victim must approach the nearest Magistrates’ Court
where he / she will be assisted by the clerk in completing the relevant documentation. In many
instances, the magistrate will grant a temporary protection order which will be valid until the
return date, wherein both parties would need to appear before the magistrate to hear oral
evidence as to why the order should or should not be made a final order. The protection order
will further provide detailed information relating to the conduct and behaviour of one or more
of the parties such as preventing the abuser from entering the home where the victim resides,
restriction any form of communication whether verbally, physically or via telecommunication
and demanding money for household expenses and access or contact with minor children.
15.1.4. The Protection from Harassment Act No. 17 of 2011.
The Act was passed in 2011 and offers inexpensive protection against behaviour that,
although not always criminal, still impacts negatively on the dignity and rights of women and
men to some degree. The Act broadens the definition of harassment and recognises that this
behaviour is not always physical, but includes written and verbal communication between
parties who are not intimate acquaintances.
Under the Harassment Act, it is required that the Magistrates’ Court issue the order immediately
upon the harasser. Such documents will not reveal the name and personal details of the victim.
If the identity of the aggressor is unknown, the act compels the police to investigate his/her
identity. In the case of cyber-stalkers, the relevant electronic service provider must disclose
the identity of the harasser to the court and if found guilty, will face a fine or imprisonment for
a period of up to 5 years.
In the past, protection orders for harassment could only be sought against those parties
involved or who had been involved in a domestic relationship under the provisions of the
Domestic Violence Act of 1998.
Numerous abusive relationships do not fit into these categories, for example, the high levels
of violence against homosexual men and women. This category of violence is not limited to
a domestic relationship. It can occur in many circumstances, even where the perpetrator and
the victim do not know each other. Protection orders under the Domestic Violence Act could
therefore not be granted in such cases. The Protection from Harassment Act now allows
a protection order to be granted, offering an equal safeguard to all victims of violence or
harassment, regardless of the existence of a domestic relationship.
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Another example of the limitations of the Domestic Violence Act is violence in a teacher-learner
relationship. In 2012, Section 27 a Non-Governmental Organisation, applied for a protection
order on behalf of a primary school learner against her teacher who had kidnapped, drugged
and brutally raped her. The NGO succeeded in securing a protection order after complex legal
arguments that the relationship between a teacher and a learner is similar to that between a
parent and a child. However, the process of applying for a protection order will now be simpler
and less traumatic under the Protection from Harassment Act. Not only does the Protection
from Harassment Act allow an order to be granted against anyone demonstrated to have
harassed a victim, but it places obligations on the courts and the police to assist a victim of
harassment in identifying the person.
The Act also provides the definition of sexual harassment and states that:
“sexual harassment” means any( a) unwelcome sexual attention from a person who knows or ought reasonably to know that
such attention is unwelcome:
(b) unwelcome explicit or implicit behaviour, suggestions, messages or remarks of a sexual
nature that have the effect of offending, intimidating or humiliating the complainant or a related
person in circumstances, which a reasonable person having regard to all the circumstances
would have anticipated that the complainant or related person would be offended, humiliated
or intimidated;
(c) implied or expressed promise of reward for complying with a sexually oriented request;
or (d) implied or expressed threat of reprisal or actual reprisal for refusal to comply with a
sexually oriented request;
15.1.5. The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000
The Act, more commonly referred to as the Equality Act, was passed in 2000 and defines
discrimination widely to include gender, sex, pregnancy, marital status and sexual orientation.
In the event that allegations of discrimination are alleged, ordinary citizens may bring an
application to the Equality Court, which structure has been specifically established to adjudicate
in equality disputes with the assistance of dedicated court officials.
A matter of concern is the fact that these equality courts are underutilized and the lack of
awareness around its functioning and lack of infrastructure have rendered the courts ineffective
and un-operational. The courts have been designed to facilitate expeditious resolution of
matters without necessitating the services of an attorney which would inevitably inflate the
costs of litigation and deter aggrieved parties from accessing the courts for relief.
15.1.6. The Recognition of Customary Marriages Act 120 OF 1998
The Act was passed in 1998 and endeavours to protect women who are married under
customary law, by recognising their full legal status and protects their financial position in
the event of a divorce or death of a spouse, and further secures the rights of women in terms
of claiming maintenance and their right to inherit. In terms of the practical application of the
Act, customary marriages must be registered with the Department of Home Affairs in order to
establish its validity and is a requirement in the event of lodging a claim against the deceased
spouse estate.
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In circumstances where the parties are engaged in a polygamous union, the husband is
restricted from entering into another customary marriage provided he is in possession of a
court order which affirms the wife’s consent to the union.
In as much as it is a requirement to register the union, the law does recognise unregistered
customary marriages as was determined by the Constitutional Court in the Mphephu
Ngwenyama311 case, where the wife upon the death of her husband discovered that he had
secretly kept two wives. When the High Court declared her marriage void on the ground that
it was unregistered, she took the matter to the Constitutional Court, which ruled in her favour
thus allowing her and her children to benefit from the estate of the deceased.
15.1.7. The Employment Equity Act No. 55 Of 1998
The Act was passed in 1998, and deals specifically with workplace discrimination, including
sexual harassment, which predominantly affects women, and is automatically deemed to be
unfair discrimination. It Recognises –
1.

That as a result of Apartheid and other discriminatory laws and practices, there are
disparities in employment, occupation and income within the national labour markets;
and

2.

That those disparities create such pronounced disadvantages for certain categories of
people that they cannot be redressed simply by repealing discriminatory laws’.

Therefore, the Act was promulgated in order to o

Promote the constitutional right of equality and the exercise of true democracy;

o

Eliminate unfair discrimination in employment;

o

Ensure the implementation of employment equity to redress the effects of discrimination;

o

Achieve a diverse workforce broadly representative of our people;

o

Promote economic development and efficiency in the workforce; and

o

Give effect to the obligations of the Republic as a member of the International Labour
Organisation.

The Act further compels employers to incorporate the handling of sexual harassment cases
within their Code of Good Practice manuals which serves as a guiding document on how these
cases should be dealt with. However, the application of the Act does not apply to commercial
enterprises that employ fewer than 50 employees. (The table below further identifies relevant
legislation)

15.2. COMMENTS
15.2.1. Concluding Comments of the CEDAW Committee 2011:
The Committee acknowledged the fact that the State is currently undergoing a reform to
ensure women’s access to justice, to improve prosecution and conviction of cases related to
violence against women in the country.
311

And Another (CCT 57/12) [2013] ZACC14; 2013 (4) SA 415 (CC) ; 2013 (8) BCLR 918 (CC) (30 May 2013)
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15.3. CHALLENGES
15.3.1. The Committee raised the following concerns:
A concern about certain provisions of the Traditional Courts Bill, which may jeopardize women’s
access to justice and equality of treatment before the law, including by using a vague wording
that enables the continuing representation of women by male family members (art. 9.3 (b).

15.4. RECOMMENDATIONS
The CEDAW Committee recommends that the State should:
a) Strengthen its judicial system to ensure that women have effective access to justice and to
facilitate women’s access to justice by, for example, providing free legal aid to women without
sufficient means;
b) Discuss with the legislators reviewing the Traditional Courts Bill the importance of harmonizing
the provisions of the bill with the constitutional principles relating to non-discrimination and
equality between women and men, as well as with its obligations under the Convention, and
make the necessary amendments before its adoption; and
c) Provide systematic training to judges, lawyers, labour inspectors, NGOs and employers
on the application of legislation prohibiting discrimination, in light of its obligations under the
Convention and its Optional Protocol.

ARTICLE 16: EQUALITY IN MARRIAGE AND
FAMILY LAW
1. State parties shall take all appropriate measures to eliminate discrimination
against women in all matters relating to marriage and family relations and in
particular shall ensure, on a basis of equality of men and women:
a.

The same right to enter into marriage;

b.

The same right freely to choose a spouse and to enter into marriage only with their
free and full consent;

c.

The same rights and responsibilities during marriage and at its dissolution;

d.

The same rights and responsibilities as parents, irrespective of their marital status,
in matters relating to their children; in all cases the interests of the children shall be
paramount;

e.

The same rights to decide freely and responsibly on the number and spacing of their
children and to have access to the information, education and means to enable them
to exercise these rights;

f.

The same rights and responsibilities with regard to guardianship, wardship, trusteeship
and adoption of children, or similar institutions where these concepts exist in national
legislation; in all cases the interests of the children shall be paramount;

g.

The same personal rights as husband and wife, including the right to choose a family
name, a profession and an occupation;
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h.

The same rights for both spouses in respect of the ownership, acquisition,
management, administration, enjoyment and disposition of property, whether free of
charge or for a valuable consideration.

i.

The betrothal and the marriage of a child shall have no legal effect, and all necessary
action, including legislation, shall be taken to specify a minimum age for marriage
and to make the registration of marriages in an official registry compulsory.

General Recommendation 21:
Equality in marriage and family relations
The Convention on the Elimination of All Forms of Discrimination against Women (General
Assembly resolution 34/180, annex) affirms the equality of human rights for women and men in
society and in the family. The Convention has an important place among international treaties
concerned with human rights.
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General Recommendation 29:
The Constitutions or Legal Frameworks
States parties should guarantee equality between women and men in their constitutions and should
eliminate any constitutional exemptions that would serve to protect or preserve discriminatory laws
and practices with regard to family relations.
Multiple family law systems
States parties should adopt written family codes or personal status laws that provide for equality
between spouses or partners irrespective of their religious or ethnic identity or community, in
accordance with the Convention and the Committee’s general recommendations. In the absence
of a unified family law, the system of personal status laws should provide for individual choice as to
the application of religious law, ethnic custom or civil law at any stage of the relationship. Personal
laws should embody the fundamental principle of equality between women and men, and should be
fully harmonized with the provisions of the Convention so as to eliminate all discrimination against
women in all matters relating to marriage and family relations.
Various forms of family
States parties are obligated to address the sex-and gender-based discriminatory aspects of all
the various forms of family and family relationships. They must address patriarchal traditions and
attitudes and open family law and policy to the same scrutiny with regard to discrimination against
women that is given to the “public” aspects of individual and community life.
Certain forms of relationships (i.e. same sex relationships) are not legally, socially or culturally
accepted in a considerable number of States parties. However, where they are recognized, whether
as a de facto union, registered partnership or marriage, the State party should ensure protection of
economic rights of the women in these relationships.
Customary/religious unregistered marriages
States parties should establish a legal requirement of marriage registration and conduct effective
awareness-raising activities to that effect. They must provide for implementation through education
about the requirements and provide infrastructure to make registration accessible to all persons
within their jurisdiction. States parties should provide for establishing proof of marriage by means
other than registration where circumstances warrant. The State must protect the rights of women in
such marriages, regardless of their registration status.
Polygamous marriages
States parties should take all legislative and policy measures needed to abolish polygamous
marriages. Nevertheless, as stated by the Committee in its General Recommendation No. 28,
“polygamy continues in many States Parties, and there are many women in existing polygamous
unions“. Accordingly, with regard to women in existing polygamous marriages, States parties should
take the necessary measures to ensure the protection of their economic rights.
Registered partnerships
States parties that provide for registered partnerships must ensure equal rights, responsibilities
and treatment between the partners in economic matters addressed by the legislation on these
partnerships. The recommendations contained below apply mutatis mutandis in States parties that
recognize registered partnerships in their legal order.
In States parties where such unions exist, and with regard to those relationships in which neither
partner is married to another person or is in a registered partnership with another person, the
Committee recommends that the State party considers the situation of women in these unions, and
of the children resulting from them, and takes the necessary measures to ensure the protection
of their economic rights. In those countries where de facto unions are recognized by law, the
recommendations contained below apply mutatis mutandis.
Economic aspects of family formation
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States parties should provide to individuals entering marriage information on the economic
consequences of the marital relationship and of its potential dissolution by divorce or death. Where
the States parties provide for registered partnerships, the same information should be provided to
them.
Economic aspects during the relationship
States parties should provide to both spouses equal access to the marital property and equal
legal capacity to manage it. They should ensure that the right of women to own, acquire, manage,
administer and enjoy separate or non-marital property is equal to that of men.
Economic and financial consequences upon dissolution of relationships
Grounds for divorce and financial consequences
States parties should:

•
•
•

Revise provisions linking grounds for divorce and financial consequences to eliminate opportunities
for husbands to abuse these provisions to avoid any financial obligations towards their wives;
Revise provisions relating to fault-based divorce to provide compensation for the contributions
made by the wife to family economic well-being during the marriage;
Eliminate different standards of fault for wives than for husbands, such as requiring proof of greater
infidelity by a husband than by a wife as a basis for divorce.
States parties should eliminate any procedural requirement of payments to obtain a divorce that
does not apply equally to husbands and wives.
States parties should provide for separating the principles and procedure dissolving the marriage
relationship from those relating to the economic aspects of the dissolution. Free legal aid should
be provided for women without the means to pay for court costs and attorney fees, so as to ensure
that no woman is forced to forgo her economic rights to obtain a divorce.
Dissolution of marriage by separation and divorce
The guiding principle should be that the economic advantages and disadvantages related to the
relationship and its dissolution should be borne equally by both parties. The division of roles and
functions during the spouses’ life together should not result in detrimental economic consequences
for either party.
States parties are obligated to provide, upon divorce and/or separation, for equality between
the parties in the division of all property accumulated during the marriage. States parties should
recognize the value of indirect, including non-financial contributions with regard to the acquisition
of property acquired during the marriage.
States parties should provide for equal formal and de facto legal capacity to own and manage
property. To achieve both formal and substantive equality with respect to property rights upon the
dissolution of marriage,
States parties are strongly encouraged to provide for:

•

Recognition of use rights in property related to livelihood or compensation to provide for replacement
of property-related livelihood;

•

Adequate housing to replace the use of the family home;

•

Equality within the property regimes available to couples (community property, separate property,
hybrid), the right to choose property regime, and an understanding of the consequences of each
regime;

•

The inclusion of present value computation of deferred compensation, pension or other postdissolution payments resulting from contributions made during the marriage, such as life insurance
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policies, as part of the marital property subject to division;

•

The valuation of non-financial contribution to marital property subject to division, including household
and family care, lost economic opportunity, tangible or intangible contribution to either spouse’s
career development and other economic activity, and to the development of his or her human capital;

•

Consideration of post-dissolution spousal payments as a method of providing for equality of financial
outcome.
States parties should undertake research and policy studies on women’s economic status within
the family and upon the dissolution of family relationships, and publish the results in accessible
forms.
Property rights after death
States parties are obligated to adopt laws of intestate succession that comply with the principles of
the Convention. Such laws should ensure:

•
•
•
•

Equal treatment of surviving females and males;
That customary succession to use rights or title to land cannot be conditioned on forced marriage to
a deceased spouse’s brother (levirate marriage)or any other person, or on the existence or absence
of minor children of the marriage;
That disinheritance of the surviving spouse is prohibited;
That “property dispossession/grabbing” is criminalized and that offenders are duly prosecuted.

16. Introduction
All persons getting married in South Africa are subject to the legislation of the Marriage Act,
1961 (Act 25 of 1961) which does not differentiate between South African citizens and aliens
with regard to the solemnization of a marriage in the Republic of South Africa.
Intending bridal couples should in all cases consult the marriage officer in South Africa who is
to perform the ceremony to ensure compliance with the prescribed formalities.
Under the South African Law a marriage is prohibited under the following conditions:
•

Persons who are already married. An existing marriage can only be terminated through death
or by a competent court of law.

•

Minors. A minor may not enter into marriage unless the marriage officer is in possession of a
written consent from both parents and or the guardian.

•

Persons without contractual capacity. This refers to majors who are suffering from mental
disorders. A person who is insane, may, however, contract a valid marriage if it can be proven
that the person is lucid and in full possession of his faculties when concluding the contract.
The management of registered marriages or unions is the responsibility of the
Department of Home Affairs (DHA), with different legislations as follows:
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•

Civil marriages are administered through the Marriage Act, 1961 (Act No. 25 of 1961) as
amended, and its associated regulations.

•

Customary marriages are governed by the Recognition of Customary Marriages Act, 1998
(Act No. 120 of 1998) that came into effect on 15 November 2000.

•

The Civil Union Act, 2006 (Act No. 17 of 2006) governs civil unions and it came into operation
on 30 November 2006.
The Department of Justice and Constitutional Development (DoJ&CD) is responsible for
handling matters relating to the dissolution of registered marriages and civil unions. This
responsibility of the department is mandated through:

•

The Divorce Act, 1979 (Act No.70 of 1979), as amended; and

•

The Jurisdiction of Regional Courts Amendment Act, 2008 (Act No. 31 of 2008) as amended,
which came into effect on 9 August 2010.
States parties should provide to both spouses equal access to the marital property and equal
legal capacity to manage it. They should ensure that the right of women to own, acquire,
manage, administer and enjoy separate or non-marital property is equal to that of men.
Fig. 76 Percentage of population aged 10 years and above who are married or living as
husband and wife, by sex and age group, 2011

Source: Gender Statistics in South Africa: 2011

The Figure shows that the percentage of women who are married or living together as husband
and wife increases with age up until the age group 40–49 years, after which it decreases.
•

Only 3, 8% of female teenagers are married or living together as husband and wife, compared
to 54% and 59, 8% of women in the age groups 30–39 years and 40–49 years respectively.

•

Among older women of 60 years and above, the percentage married or living together drops
to 40, 8%.

•

Only 2, 2% of teenage boys are married or living with a partner.

•

In the age group 30–39 years there is a smaller difference in the proportion of women and
men who are married or cohabiting when compared to the other age groups.
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•

At older ages, a higher proportion of men than women are married or cohabiting – as many
as 76, 9% of men aged between 50 and 59 years.
According to the findings of the gender statistics, the differences in the patterns for women
and men can largely be explained by different ages at marriage and differences in longevity.
In particular, the higher percentage of married women than that of married men at the
younger ages reflects lower mean age at marriage for women. The lower percentage
of married or cohabiting women than married or cohabiting men at older ages occurs
because women tend to have partners who are older than them, and because women tend
to live longer than men. They are thus more likely than men to be widowed.
Source: Gender Statistics in South Africa: 2011

•

While males in the age group 50–59 years, 60–69 years and older than 70 years were
consistently more likely to be married than females in those age groups, in fact, females
in those age groups were consistently more likely to never being married, divorced,
widowed or separated.

•

While the percentage of males who are married/living together decreases slightly from
76% during their fifties to just above 71% for those older than 70 years, the percentage
for women drops sharply from 57% during their fifties, to less than 22% for women in
their seventies. This can be attributed to the fact that women generally live longer in
addition to the fact that their male partners are often older than them.

Source: Social profile of vulnerable groups in South Africa: 2002–2011 9 Stats SA

16.1. Multiple Family Law Systems
16.1.1. Civil Marriages
There are three matrimonial property regimes namely:
•

Marriage in community of property;

•

Marriage out of community of property and

•

Marriage out of community of property, subject to the accrual system.

When States parties provide for the possibility of making private contractual arrangements
with respect to the distribution of marital and other property following the dissolution of
marriage, they should take measures to guarantee non-discrimination, respect public order,
and prevent abuse of unequal bargaining power and protect each spouse from abuse of
power in making such contracts. These protective measures may include requiring that
such agreements be written or subject to some other formal requirements and providing
for retroactive invalidation or for financial or other remedies if the contract is found to be
abusive.
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16.1.2. Contracts: pre-and postnuptial agreements
This type of marriage becomes effective when the parties enter into an antenuptial contract
/ private contractual arrangement which sets out the rules and conditions in respect of the
division of assets, and which will apply during the marriage312. In the case of marriages out
of community of property without the accrual system, the property owned by a person prior
to the marriage, as well as all property accumulated during the marriage, belongs only to
that person313. The same rules apply to liabilities. Each party’s debt remains his or her own
responsibility. Consequently, each party may deal arbitrarily with his or her own estate in a
Will.
16.1.3. Marriage in Community of Property
When parties decide to opt into a marriage without entering into an antenuptial agreement
prior to a marriage they will automatically be married in community of property. The property,
assets and liabilities belonging to both parties at the time of the marriage or acquired any time
thereafter becomes part of the joint estate. The parties own the assets and liabilities in equal
undivided shares and they are joint administrators of the joint estate314.
The parties in certain circumstances may however own separate property which will not form
part of the joint estate for example donations and inheritances where the testator or donator
expressly excluded from the joint estate. This exclusion of ownership is only valid between the
parties and not against creditors of the joint estate and is thus attachable. Both parties have
same powers to dispose of the assets of the joint estate315.

Advantages of a marriage in community of property316:
o		

This system rests on old time values that marriage is a partnership and as such can be
conducive to a harmonious marriage relationship.

o		

It promotes both legal and economic equality of the spouses. During the marriage and
on its dissolution both partners are entitled to a half share in the joint estate and each
one has equal powers of administration.

Disadvantages of a marriage in community of property317:

312
313

o		

Insolvency of one of the spouses affects the total communal property. Where a risk
of insolvency exists, it is not a desired system. This marriage regime cannot be
recommended where one of the spouses owns a business or is exposed to financial
risk.

o		

The system of equal powers could in cases where the temperament of one or both
marriage partners is not collaborative, lead to conflict in the marriage.

  http://www.fin24.com/Womens-Wealth/Empowerment/Marriage-contracts-explained -20130811
  http://www.fin24.com/Womens-Wealth/Empowerment/Marriage-contracts-explained -20130811

http://www.antenuptial.za.net/index.php?option=com_content&view=article&id=13:marriage-in-community-ofproperty&catid=4:in-community-of-proprty

314

315
http://www.antenuptial.za.net/index.php?option=com_content&view=article&id=13:marriage-in-community-ofproperty&catid=4:in-community-of-proprty
316
http://www.antenuptial.za.net/index.php?option=com_content&view=article&id=13:marriage-in-community-ofproperty&catid=4:in-community-of-proprty
317
ttp://antenuptial.za.net/index.php?option=com_content&view=article&id=13:marriage-in-community-of-property&catid=4:incommunity-of-proprty

Commission for Gender Equality
CEDAW REPORT 2014

306

o		

If the marriage is dissolved by death of one of the spouses the joint estate is administered
which may cause financial stress on the surviving spouse.

16.2. Economic aspects during a relationship
States parties should adopt written family codes or personal status laws that provide for equality
between spouses or partners irrespective of their religious or ethnic identity or community,
in accordance with the Convention and the Committee’s general recommendations. In
the absence of a unified family law, the system of personal status laws should provide for
individual choice as to the application of religious law, ethnic custom or civil law at any stage of
the relationship. Personal laws should embody the fundamental principle of equality between
women and men, and should be fully harmonized with the provisions of the Convention so
as to eliminate all discrimination against women in all matters relating to marriage and family
relations.
16.3. Trends in civil marriages (2002–2011)

Table 71: Number of registered civil marriages in South Africa, 2002–2011

Source: Marriages and Divorce 2011(STATS SA)
Information provided in Table 71 shows that a total of 167 264 civil marriages of South African
citizens and permanent residents was registered at the Department of Home Affairs in 2011.
This number includes 311 (0, 2%) marriages of South African citizens and permanent residents
that were solemnised outside the borders of South Africa but subsequently registered in South
Africa. The table further shows that the number of registered marriages fluctuated between
2002 and 2008, after which there was a consistent decline. During the period 2002–2011, the
highest number of marriages was recorded in 2008 (186 522) and the lowest number in 2011
(167 264). The 2011figure of 167 264 civil marriages shows a decrease of 2, 1% from the 170
826 marriages recorded in 2010.
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Table 72: Number of civil marriages by way of solemnisation and province of marriage
registration, 2011

Source: Marriages and Divorce 2011(STATS SA)
Table 72 shows the distribution of civil marriages registered in 2011 according to the way in
which the marriage was solemnised:
(i)
(ii)

‘DHA marriages’ for marriages solemnised by DHA marriage officers and
‘Religious marriages’ for marriages solemnised by priests/religious persons.
It is observed that 85 311 (51, 0%) of the 167 264 marriages were solemnised by DHA marriage
officers and 56 405 (33, 7%) by ‘religious’ rites. (The type of solemnisation rite was not specified
in 25 548 (15, 3%) marriages.)The table also provides information on province of marriage
registration. The province of registration is not necessarily the province of usual residence
of the couple since couples could marry at a place of their choice and the registration of the
marriage can take place in a DHA office of choice of the couple. In addition, a marriage officer
can register the marriages he or she solemnises in any DHA office.
The results presented in Table 2 show that in 2011, the highest number of all marriages was
registered in Gauteng [34 267; (20, 5%)], followed by Western Cape [27 596; (16, 5%)],
KwaZulu-Natal [27 545; (16,5%)] and Eastern Cape[26 980 (16, 1%)]. Western Cape had
the highest proportion of registered marriages solemnised by ‘religious’ rites (47, 7%) and
Limpopo had the lowest (21, 7%). The highest proportion of marriages solemnised by DHA
marriage officers was observed in North West (74, 5%) and the lowest in Mpumalanga (33,
6%).
(However, these results need to be interpreted with caution given that the proportion of
civil marriages with unspecified way of solemnisation differed widely by province. For
example, 36, 0% of marriages in Mpumalanga did not state the way of solemnisation
compared to only 2, 9% in North West.)
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Graph 6: Number of civil marriages by month of solemnisation, 2007–2011

Source: Marriages and Divorce 2011(STATS SA)
16.4. Various forms of Marriages
16.4.1. Customary Marriages
In South Africa, the definition of a customary marriage is one that is “negotiated, celebrated
or concluded according to any of the systems of indigenous African customary law which
exist in South Africa”. This does not include marriages concluded in accordance with Hindu,
Muslim or other religious rites318.State parties should establish a legal requirement of marriage
registration and conduct effective awareness-raising activities to that effect. They must provide
for implementation through education about the requirements and provide infrastructure to make
registration accessible to all persons within their jurisdiction. States parties should provide for
establishing proof of marriage by means other than registration where circumstances warrant.
The State must protect the rights of women in such marriages, regardless of their registration
status.
16.4.2. The Recognition of Customary Marriages
The Recognition of Customary Marriages Act (RCMA) came into operation on the 15 November
2000319 and prescribed that citizens engaged in customary law marriages prior to the 15th
November 2000, would be legally recognised as a form of marital regime. In a situation where
the male spouse had more than one wife, the Act would afford legitimacy to those unions under
this new law. The Act in essence, regulates customary marriages entered into after the Act
coming into operation and stipulates the legal requirements when opting to conclude a union
under customary law. The Act further encompasses and includes those marriages regarded
as invalid under the Black Administration Act. The Recognition of Customary Marriages Act 45
allows for polygamous marriages, which is in direct contravention of General Recommendation
21 paragraph 14.
th

The following commentary was published by Prof. Pierre De Vos on 4 January 2010 titled
“Is Polygamy Unconstitutional?”46. This commentary clearly highlights the current status of
polygamy and its position within our democratic South Africa. The extract below is a reflection
318
319

http://www.dha.gov.za/index.php/marriage
Department of Justice. www.justice.gov.za,
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of CGE’S position of the RCMA as is evident from the CGE’S Report on the Implementation of
CEDAW published in June 2010.
“The equality clause trumps the right to culture in the South African Bill of Rights and polygamy
discriminates against women – so the argument goes – because it allows a man to marry many wives
but not a woman to marry many husbands and because the emotional and financial position of the
existing wives is said to be weakened when their husband takes another wife.
In practice this is probably true for many polygamous marriages as many men have both financial and
physical power over their wives and act like tyrants and expect their wives to serve and obey them. But
the law does mitigate against the harsh consequences of some marriages.
The Recognition of Customary Marriages Act no. 120 of 1998 extends the state’s recognition and
regulation of marriage to both monogamous and polygamous customary marriages. Where someone
enters into a customary marriage they have a legal duty in terms of the Act within three months of
entering into the marriage to have that marriage registered.
The financial position of the wife in a customary marriage is also safeguarded to some degree as
section 6 of the Act states that:
“A wife in a customary marriage has, on the basis of equality with her husband and subject to the
matrimonial property system governing the marriage, full status and capacity, including the capacity to
acquire assets and to dispose of them, to enter into contracts and to litigate, in addition to any rights and
powers that she might have at customary law.”
While some traditional patriarchs (and some other men who are not necessarily considered traditional
patriarchs) will be rather surprised to hear that their wife or wives enjoy equal status with them after
marriage in terms of the law and might not always adhere to this provision of the law, the Act clearly aims
to limit the harsh discriminatory effect of traditional patriarchal practices on married women.
Section 7 of the Act also attempts to mitigate the negative effects of a polygamous marriage on existing
wives and states that a husband in a customary marriage who wishes to enter into a further customary
marriage with another woman must make an application to the court to approve a written contract which
will regulate the future financial arrangements of the marriages.
When this happens the husband’s existing spouse or spouses and his prospective spouse must be
joined in the proceedings and must in effect give permission for the further marriage. The court can
amend any agreement to ensure that the existing wives are not prejudiced financially – even where such
wives purport to consent to the terms of the new marriage.
Where the husband and his wives respect one another and get along and where the husband does not
act like a tyrannical patriarch, this would mean that the wives would enjoy considerable protection from
discrimination. The Act therefore goes a long way – on paper at least - in mitigating the discriminatory
effect of polygamy.
It seems to me the real discrimination will be felt by one or more of the wives where the husband is not a
kind man and where he does not respect the provisions of section 6 set out above or where the judicial
officer shares the patriarchal views of the husband and fails to protect the financial and other interests of
the existing wives. This happens – both in customary and civil marriages – and has just as much to do
with culture as with the provisions of the law.
It seems to me that while one could make an argument that many women - of all races and whether they
are in a polygamous marriage or not – are discriminated against when they enter into a marriage, the
marriage per se could not be said to constitute unfair discrimination.
It is the cultural practices and assumptions and the view that many men (of all races and whether they
are polygamous or not) have of women and their role in a marriage that is the true cause of much of the
hardship of married woman.
Although South Africa’s Constitutional Court has not yet been asked to pronounce on the constitutionality
of polygamous marriages, I suspect the court will take a nuanced approach to this issue and will try to
accommodate the cultural practice while also requiring protection of women.
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If the letter and the spirit of the Recognition of Customary Marriages Act are adhered to by all parties
concerned – something that is not always happening at the moment and will only change as our culture
changes – I am not sure a court will declare polygamy unconstitutional”.

It is therefore a serious challenge to have legislation protecting women’s right to equality and
yet recognise a practice of polygamy which puts women at greater risk of abuse, unequal
treatment and discrimination. Until legislation is promulgated to provide adequate protection
and recognition to women married under religious law, the status quo will remain unchanged.
i) The requirements for concluding a valid customary marriage under the Act are as
follows:
o		
o		
o		
o		
o		

o		

Both parties to the marriage must be over the age of eighteen years.
Both parties must consent to being married under customary law.
The marriage must be negotiated, celebrated and entered into in accordance with
customary law.
Lobola is not a necessary requirement for the validity of the customary marriage,
however, if it is paid, it proves that the marriage was negotiated in accordance with
custom.
Registration of the union with the Department of Home Affairs is encouraged as it
constitutes prima facie proof of the existence of a customary marriage. After the coming
into effect of the RCMA, all marriages, those entered into prior to or post 15th November
2000 must be registered with the Department of Home Affairs.
Registration of the union must take place within three months after the marriage.

ii) Customary Marriages and Community of Property
In the case of Elizabeth Gumede v President of the Republic of South Africa & 6 others320 the Constitutional
Court ruled in favour of women who had previously been discriminated against in matters involving customary
marriages. In 1968 Elizabeth and Amos Gumede married each other in terms of customary law, but in 2003 her
husband instituted divorce proceedings. Before the divorce order was granted however, Mrs. Gumede sought an
order from the Durban High Court invalidating the statutory provision that regulated the proprietary consequences
of her marriage. It had come to light that the Gumede’s had purchased two pieces of immovable property, both
of which were located in Durban.
Since the RCMA came into operation on the 15th November 2000, it stipulated that a customary marriage concluded
after the commencement date of the Act, is deemed to be a marriage concluded in community of property.
This meant that marriages concluded before the 15th November 2000 would be remain under the auspices and
regulation of African customary law. Consequently, this subjected women’s proprietary interests to the KwaZulu
Code of Zulu law and Natal code of Zulu law which restricted women from owning property and that men should
be regarded as the sole owner of all property acquired during the marriage.
On the grounds mentioned above, the validity of sections in the RCMA were challenged at the Constitutional
Court as it discriminated against women, in particular Mrs. Gumede and other women who found themselves in
a similar position, because of their gender, race, and status. The Constitutional Court found that sections of the
legislation were inconsistent with the Constitution and thus invalid. Whilst the court neglected to extend similar
protection to women engaged in polygamous marriages, the court did note that parliament should be made
aware of this gap in the law, and the need to pass legislation to protect this class of women.
iii) Registering more than one customary marriage

If a male person, who is already involved in a customary marriage, wishes to enter into
another customary marriage he may do so, at his own cost provided he obtains a court
order and the consent of his current wife, which will regulate his future matrimonial property
system. It is also possible for a male person who is already in a customary marriage to
enter into a civil marriage with his current customary wife, provided normal procedure
320

CCT 50/08 [2008] ZACC 23.
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for civil marriages are adhered to. Incidentally, a spouse who is already involved in a
customary marriage is restricted from entering into a civil marriage with another woman.
In the case of divorce, a divorce decree may only be obtained through Divorce Courts on
grounds that the marriage has broken down irretrievably to an extent that the relationship
cannot be restored. The court will decide on the issue of custody and access to minor children
born out the union based on the best interest of the children and not by who paid the initial
lobola.

Table 73: Number of registered customary marriages in South Africa, 2003–2011

Fig 77: Percentage distribution of customary marriages by year of marriage and time it took to
register the marriage, 2007–2011

Source: Marriages and Divorce 2011(STATS SA)

16.5. Trends in the registration of customary marriages (2003–2011)
In 2011, 5 084 customary marriages were registered at the Department of Home Affairs,
indicating a decline of 49, 1% from 9 996 customary marriages registered in 2010. It is observed
from the figure above that the number of registered customary marriages fluctuated between
2003 and 2007 after which there was a consistent decline. The highest number of registered
customary marriages was recorded in 2004 (20 301) whilst the least number was recorded in
2011 (5 084).
The figure shows that the majority of customary marriages were registered later than the
year of marriage. During the period from 2007 to 2011, the proportion of marriages that were
registered in the same year they took place, ranged from only 4,7% in 2007 to 14,2% in 2011,
indicating a modest increase over time.
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16.5.1. Polygamous Marriages
States parties should take all legislation and policy measures needed to abolish polygamous
marriages. Nevertheless, as stated by the Committee in its General Recommendation No.
28, “polygamy continues in many States Parties, and there are many women in existing
polygamous unions“. Accordingly, with regard to women in existing polygamous marriages,
States parties should take the necessary measures to ensure the protection of their economic
rights.
16.5.2. Religious Marriages
South Africa to date has not promulgated legislation that would recognise Religious Marriages
which exposes women to tremendous hardship and restricts their ability to exercise their rights.
Presently, religious marriages are deemed to be concluded out of community of property. Until
legislation is promulgated to provide adequate protection and recognition to women married
under Religious Law, the status quo will remains unchanged.
16.5.3. Civil Union Act
Despite the Civil Union Act being passed in November 2006, women in particular are still
discriminated against on the basis of their sexual orientation and thus find it increasingly difficult
to access services i.e. medical aid schemes and registration of marriages at the Department
of Home Affairs. Women engaged in same-sex marriages/ unions are still the subject of
discriminatory treatment and are faced with violence and abuse daily. The issue of adoption
of children by same-sex couples is also an area of concern as government departments fail
to process or finalize enquiries or applications speedily due to the lack of sensitivity by public
servants/officials and government departments in executing their duties.
In civil marriages women are often disadvantaged and are not educated / informed of the
various options / marital regimes prior to them entering into a lifelong relationship / marriage.
More needs to be done to raise awareness around the options and legal consequences of
the respective matrimonial regimes i.e. marrying in COP, Out COP with or without the Accrual
System, Antenuptial Contracts etc. In many instances men are more privy to the pros and cons
of the different regimes and it is that knowledge that often leads to women being disadvantaged.

16.6. Trends in the registration of civil unions (2007–2011)
Table 74: Number of registered civil unions in South Africa by province of registration, 2007–
2011

Source: Marriages and Divorce 2011(STATS SA)
Commission for Gender Equality
CEDAW REPORT 2014

313

Data in Table show that in 2011, 867 civil unions were registered (including the registration
of nine civil unions of South African citizens and permanent residents living outside South
Africa). In general, the number of civil unions registered in South Africa increased from 80 in
2007 to 888 in 2010 and then declined marginally to 867 in 2011.
The provincial distribution of civil unions registered in 2011 indicates that Gauteng (381)
and Western Cape (238) were the provinces with the highest number of registrations of civil
unions. In total, nearly three quarters (71, 4%) of civil unions in 2011 were registered in these
two provinces. Since 2008, the lowest number of registered civil unions was recorded in North
West, with only three civil unions registered in 2011.
16.6.1. Registered Partnerships
States parties that provide for registered partnerships must ensure equal rights, responsibilities
and treatment between the partners in economic matters addressed by the legislation on
these partnerships. The recommendations contained below apply mutatis mutandis in States
parties that recognize registered partnerships in their legal order.
16.6.2. De Facto Unions

The Committee determined in its general recommendation No. 21that the elimination
of discrimination against women in de facto unions is included in State party obligations
under article 16 (1). In States parties where such unions exist, and with regard to
those relationships in which neither partner is married to another person or is in a
registered partnership with another person, the Committee recommends that the
State party considers the situation of women in these unions, and of the children
resulting from them, and takes the necessary measures to ensure the protection of
their economic rights. In those countries where de facto unions are recognized by law,
the recommendations contained below apply mutatis mutandi.
16.6.3. COHABITATION
Graph 7: Percentage of population aged 10 years and above who are married or living as
husband and wife, by sex and age group, 2001 and 2011

Source: Gender Statistics in South Africa: 2011
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The graph above compares the situation in 2001 and 2011 in respect of marriage and
cohabitation.
For both women and men, smaller proportions are reported to be married or cohabiting
in2011 than in 2001 for ages 30–59 years. Among 20–29-year-olds the difference between
the percentages married and cohabiting in2001 and 2011 amounts to only a few percentage
points. The largest difference between the two years in the percentages married or living
together for both men (6, 2 percentage points) and women (5, 2 percentage points) occurs
among those aged 30–39 years. The change in the percentage married or living together
between 2001 and 2011 is generally smaller for women than for men. However, the overall
percentage of women who are married or cohabiting remains smaller than the percentage of
men.

16.7. Economic aspects of family formation
States parties should provide to individuals entering marriage information on the economic
consequences of the marital relationship and of its potential dissolution by divorce or death.
Where the States parties provide for registered partnerships, the same information should be
provided to them.
16.7.1. Payment or preferment as a requirement of marriage (LOBOLA)
In general recommendation No. 21para.16, the Committee notes that some State parties
“allow marriage to be arranged for payment or preferment”, which is a violation of women’s
right to freely choose her spouse. “Payment or preferment” refers to transactions in which
cash, goods or livestock are given to the bride or her family by the groom or his family; or a
similar payment is made by the bride or her family to the groom or his family. This practice
should not be in any way required for a marriage to be valid, and such agreements should not
be recognized by the State party as enforceable.

16.7.2. Disillusion of a Marriage
16.8. Trends in divorces: Exclusively on divorces from civil marriages. (2002–
2012)
Table 75: Number of published divorces in South Africa by population group, 2002–
2011

Source: Marriages and Divorce 2011(STATS SA)
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The 2011 data on divorces covers data from 43 courts. The Stats also provide data on divorces
classified by year the divorce was granted and population group
16.8.1. Findings:
•

A total of 20 980 divorces from civil marriages were processed. This indicates a
decrease of 1956 (8,5%) divorces from the 22 936 cases processed in 2010, which may
largely be explained by some 2011 divorce forms that did not reach Statistics South
Africa before this publication.

•

The total number of divorces generally fluctuated over the period 2002–2011, with the
highest number observed in 2005 (32 484) and the lowest in 2011 (20 980).

•

Couples from the white population group dominated the number of divorces between
2002 and 2007, after which the black African couples had the highest number of divorces
up to 2011.

•

In 2002, 45, 2% of the divorcees were from the white population group whereas 22, 5%
came from the black African group.

•

By 2011, 35, 8% of the divorcees were from the black African population group and
32,1% from the white population group.

•

The proportions of the divorcees from the coloured and the Indian/Asian population
groups were quite invariable during the ten-year period. However, there was a notable
increase in the proportions of divorcees from the coloured population group (from 13,
9% in 2010 to 16, 6% in 2011).

The guiding principle should be that the economic advantages and disadvantages related to
the relationship and its dissolution should be borne equally by both parties. The division of
roles and functions during the spouses’ life together should not result in detrimental economic
consequences for either party.
States parties are obligated to provide, upon divorce and/or separation, for equality between
the parties in the division of all property accumulated during the marriage. States parties
should recognize the value of indirect, including non-financial contributions with regard to the
acquisition of property acquired during the marriage.
States parties should provide for equal formal and de facto legal capacity to own and manage
property. To achieve both formal and substantive equality with respect to property rights upon
the dissolution of marriage, States parties are strongly encouraged to provide for:
o		

Recognition of use rights in property related to livelihood or compensation to provide
for replacement of property-related livelihood;

o		

Adequate housing to replace the use of the family home;

o		

Equality within the property regimes available to couples (community property, separate
property, hybrid), the right to choose property regime, and an understanding of the
consequences of each regime;

o		

The inclusion of present value computation of deferred compensation, pension or other
post-dissolution payments resulting from contributions made during the marriage, such
as life insurance policies, as part of the marital property subject to division;
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o		

The valuation of non-financial contribution to marital property subject to division,
including household and family care, lost economic opportunity, tangible or intangible
contribution to either spouse’s career development and other economic activity, and to
the development of his or her human capital;

o		

Consideration of post-dissolution spousal payments as a method of providing for
equality of financial outcome.

States parties should undertake research and policy studies on women’s economic status
within the family and upon the dissolution of family relationships, and publish the results in
accessible forms.

16.9. Grounds for Divorce
There are only two grounds for divorce:
o		

Irretrievable breakdown of the marriage;

o		

Mental illness or continuous unconsciousness of one of the partners.

Irretrievable breakdown of the marriage
A court may grant a divorce on the grounds of an irretrievable breakdown of a marriage if it
is satisfied that the marriage has disintegrated to such an extent that there is no reasonable
prospect of restoring a normal marriage relationship. In terms of the Divorce Act, 1979, a court
can accept certain evidence as proof that a marriage has broken down irretrievably. A divorce
will normally be granted if one of the parties can show that the couple have not lived together
as husband and wife for a continuous period of at least one year immediately before the date
on which the divorce action was instituted. A divorce will also be granted if one of the parties
has committed adultery and the other party finds it impossible to continue a normal marriage
relationship as a result, or if one of the parties has been declared a habitual criminal and is
serving a prison term as a result of that sentence.
After the divorce
After a decree of divorce is granted, both parties will revert to single status. Although the
parties are free to remarry each other, if they begin to live together again as husband and
wife without going through another marriage ceremony, the law will not consider the parties
married. Therefore, any children that may be conceived after the divorce will be regarded in
law as having been born out of wedlock.
If one of the divorced couple dies intestate, the ex-spouse is no longer entitled to inherit a
share of the estate. If, however, the only will in existence was made before the marriage
was ended, references to ‘wife’ or ‘husband’ remain valid. The woman is entitled to keep her
married surname.

Commission for Gender Equality
CEDAW REPORT 2014

317

16.10. ECONOMIC AND FINANCIAL CONSEQUENCES UPON DISSOLUTION
OFRELATIONSHIPS
Grounds for divorce and financial consequences
States parties should:
•

Revise provisions linking grounds for divorce and financial consequences to eliminate
opportunities for husbands to abuse these provisions to avoid any financial obligations
towards their wives;

•

Revise provisions relating to fault-based divorce to provide compensation for the
contributions made by the wife to family economic well-being during the marriage;

•

Eliminate different standards of fault for wives than for husbands, such as requiring
proof of greater infidelity by a husband than by a wife as a basis for divorce.

States parties should provide for separating the principles and procedure dissolving the
marriage relationship from those relating to the economic aspects of the dissolution. Free
legal aid should be provided for women without the means to pay for court costs and attorney
fees, so as to ensure that no woman is forced to forgo her economic rights to obtain a divorce.

16.11. PARENTAL RIGHTS UPON DISSOLUTION OF MARRIAGE
a) Establishment of the Office of the Family Advocate
The Family Advocate assists the parties to reach an agreement on disputed issues, namely
custody, access and guardianship. If the parties are unable to reach an agreement, the Family
Advocate evaluates the parties’ circumstances in light of the best interests of the child and
makes a recommendation to the Court with regard to custody, access or guardianship321.
Upon application by the parties, the Family Advocate institutes an inquiry during which the
Family Advocate, assisted by a Family Counselor (normally a trained social worker), interviews
the parties to ascertain their personal circumstances and the background details to their
matter. The Family Advocate then interviews the children to allow them the opportunity to be
heard. This prevents the child from having to appear in Court.
b. Jurisdiction

321

o		

The Family Advocate cannot become involved in any matter that has already been
finalized by the Court.

o		

The Family Advocate cannot be subpoenaed to Court as a witness to give evidence on
behalf of any party even if his/ her recommendation is in favour of that party.

o		

The recommendation of the Family Advocate is intended to assist the Court in
adjudicating a matter and arriving at a particular order. The recommendation itself is
not enforceable unless incorporated in a Court Order.

o		

The Family Advocate is a neutral institution and cannot act as the legal representative
for either litigant, in a matter.

The Department of Justice. www.justice.gov.za
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c. The benefits of engaging the assistance of the Family Advocate
o		

If the parties reach agreement on disputed issues the matter does not proceed to trial.
This reduces costs and time.

o		

The Office of the Family Advocate affords the child an opportunity to be heard with
regard to his/ her position in the parties’ pending divorce.

o		

The Family Advocate is a neutral person who focuses solely on the best interests of the
child.

o		

The atmosphere at the Office of the Family Advocate is less rigid and solemn compared
to that of a courtroom. It is therefore child-friendly.

o		

The Family Advocate uses techniques of alternate dispute resolution, which help reduce
the acrimony between the parties.

o		

The Family Advocate may work in liaison with other professionals (example social
workers, psychologists, psychiatrists, therapists) in assisting the family and to ascertain
what is in the best interests of the child.

o		

The services of the Family Advocate are rendered to the public free of charge. The
Family Advocate is a legal officer employed by the Department of Justice & Constitutional
Development and acts as legal representative of the children.

16.12. MAINTENANCE
Maintenance is defined as the obligation to provide another person, for example a minor, with
housing, food, clothing, education and medical care, or with the means that are necessary
for providing the person with these essentials and is regulated by the Maintenance Act 99 of
1998.322 This legal duty to maintain is called ‘the duty to maintain’ or ‘the duty to support’.
The duty to maintain is based on blood relationship, adoption, or the fact that the parties are
married to each other.
A child must be supported or maintained by:
o		
o		
o		
o		
o		
o		
o		

322

his or her parents, whether married, living together, separated or divorced, including
parents who have adopted the child; and/or
his or her grandparents, whether or not the child’s parents were married to each other.
However, this varies from one case to another.
The duty to support a family member is not limited to supporting a child. Any family
member, irrespective of his or her age, can ask any family member to support or
maintain him or her, provided that the following two conditions are met:
The family member who claims support is unable to maintain himself or herself.
The family member from whom maintenance is claimed is able to afford the maintenance
that is claimed.
The main requirement of the means test is that the person who is liable to pay maintenance
must have MEANS and the maintenance claimed must be REASONABLE.
The amount paid for maintenance may at any time be increased or decreased, also
referred to as a variation either because it has become insufficient. This is a formal
application that will be facilitated through designated Maintenance Courts.

Ibid
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CGE through its monitoring of the various court structures highlighted in its National Monitoring
Report of 2013, that the situation of women when attempting to access maintenance
payments and in fact the maintenance courts, remain challenging. It has been noted that
Maintenance Officers / Investigators are ineffective in dealing adequately with enquiries and
investigations resulting in women often having to spend considerable time away from work to
attend numerous court appearances and yet this does not guarantee that the court will grant
the maintenance order.

16.13. Property rights after death
States parties are obligated to adopt laws of intestate succession that comply with the
principles of the Convention. Such laws should ensure:
o		

Equal treatment of surviving females and males;

o		

That customary succession to use rights or title to land cannot be conditioned on forced
marriage to a deceased spouse’s brother (levirate marriage)or any other person, or on
the existence or absence of minor children of the marriage;

o		

That disinheritance of the surviving spouse is prohibited;

o		

That “property dispossession/grabbing” is criminalized and that offenders are duly
prosecuted.

16.14. COMMENTS
o Some communities still regard the payment of lobola as a requirement for a valid
marriage despite the RCMA stipulating that it is not.
o Recommendation 29 refers to the payment of lobola and should be read in
conjunction with the provisions set out in the RCMA to better grasp its implication
when entering into customary marriages.
o Greater awareness and education on the provisions of the RCMA and its direct
effect on women specifically must be prioritized.
16.15. RECOMMENDATIONS
o		

DOJ &CD should raise more awareness on the RCMA and ensure that the infrastructure
to register these marriages is made more accessible to communities.

o		

The CGE should approach parliament around the judgment in the Gumede case,
particularly the issue around polygamous marriages. There are no mechanisms in
place to track referrals / judgments from the Constitutional Court to Parliament, where
the latter has been tasked with addressing emerging issues.
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GENERAL RECOMMENDATION 19: VIOLENCE
AGAINST WOMEN
Gender –based violence which impairs or nullifies the enjoyment by women of human rights
and fundamental freedoms under general international law or under human rights conventions,
is discrimination within the meaning of article 1 of the Convention.
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a) States parties should take appropriate and effective measures to overcome all forms of gender-based
violence, whether by public or private act;
(b) States parties should ensure that laws against family violence and abuse, rape, sexual assault and
other gender-based violence give adequate protection to all women, and respect their integrity and
dignity. Appropriate protective and support services should be provided for victims. Gender-sensitive
training of judicial and law enforcement officers and other public officials is essential for the effective
implementation of the Convention;
(c) States parties should encourage the compilation of statistics and research on the extent, causes and
effects of violence, and on the effectiveness of measures to prevent and deal with violence;
(d) Effective measures should be taken to ensure that the media respect and promote respect for women;
(e) States parties in their reports should identify the nature and extent of attitudes, customs and practices
that perpetuate violence against women and the kinds of violence that result. They should report on the
measures that they have undertaken to overcome violence and the effect of those measures;
(f) Effective measures should be taken to overcome these attitudes and practices. States should introduce
education and public information programmes to help eliminate prejudices that hinder women’s equality
(recommendation No. 3, 1987);
(g) Specific preventive and punitive measures are necessary to overcome trafficking and sexual
exploitation;
(h) States parties in their reports should describe the extent of all these problems and the measures,
including penal provisions, preventive and rehabilitation measures that have been taken to protect women
engaged in prostitution or subject to trafficking and other forms of sexual exploitation. The effectiveness
of these measures should also be described;
(i) Effective complaints procedures and remedies, including compensation, should be provided;
(j) States parties should include in their reports information on sexual harassment, and on measures to
protect women from sexual harassment and other forms of violence of coercion in the workplace;
(k) States parties should establish or support services for victims of family violence, rape, sexual
assault and other forms of gender-based violence, including refuges, specially trained health workers,
rehabilitation and counselling;
(l) States parties should take measures to overcome such practices and should take account of the
Committee’s recommendation on female circumcision (recommendation No. 14) in reporting on health
issues;
(m) States parties should ensure that measures are taken to prevent coercion in regard to fertility and
reproduction, and to ensure that women are not forced to seek unsafe medical procedures such as
illegal abortion because of lack of appropriate services in regard to fertility control;
(n) States parties in their reports should state the extent of these problems and should indicate the
measures that have been taken and their effect;
(o) States parties should ensure that services for victims of violence are accessible to rural women and
that where necessary special services are provided to isolated communities;
(p) Measures to protect them from violence should include training and employment opportunities and
the monitoring of the employment conditions of domestic workers;
(q) States parties should report on the risks to rural women, the extent and nature of violence and abuse
to which they are subject, their need for and access to support and other services and the effectiveness
of measures to overcome violence;
(r) Measures that are necessary to overcome family violence should include:
(i) Criminal penalties where necessary and civil remedies in cases of domestic violence;
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(ii) Legislation to remove the defence of honour in regard to the assault or murder of a female family
member;
(iii) Services to ensure the safety and security of victims of family violence, including refuges, counselling
and rehabilitation programmes;
(iv) Rehabilitation programmes for perpetrators of domestic violence;
(v) Support services for families where incest or sexual abuse has occurred;
(s) States parties should report on the extent of domestic violence and sexual abuse, and on the
preventive, punitive and remedial measures that have been taken;
(t) States parties should take all legal and other measures that are necessary to provide effective
protection of women against gender-based violence, including, inter alia:
(i) Effective legal measures, including penal sanctions, civil remedies and compensatory provisions to
protect women against all kinds of violence, including inter alia violence and abuse in the family, sexual
assault and sexual harassment in the workplace;
(ii) Preventive measures, including public information and education programmes to change attitudes
concerning the roles and status of men and women;
(iii) Protective measures, including refuges, counselling, rehabilitation and support services for women
who are the victims of violence or who are at risk of violence;
(u) States parties should report on all forms of gender-based violence, and such reports should include
all available data on the incidence of each form of violence and on the effects of such violence on the
women who are victims;
(v) The reports of States parties should include information on the legal, preventive and protective
measures that have been taken to overcome violence against women, and on the effectiveness of such
measures.
General Recommendation no: 14
(a) Take appropriate and effective measures with a view to eradicating the practice of female circumcision.
Such measures could include:
(i) The collection and dissemination by universities, medical or nursing associations, national women’s
organizations or other bodies of basic data about such traditional practices;
(ii) The support of women’s organizations at the national and local levels working for the elimination of
female circumcision and other practices harmful to women;
(iii) The encouragement of politicians, professionals, religious and community leaders at all levels,
including the media and the arts, to co-operate in influencing attitudes towards the eradication of female
circumcision;
(iv) The introduction of appropriate educational and training programmes and seminars based on
research findings about the problems arising from female circumcision;
(b) Include in their national health policies appropriate strategies aimed at eradicating female
circumcision in public health care. Such strategies could include the special responsibility of health
personnel, including traditional birth attendants, to explain the harmful effects of female circumcision;
(c) Invite assistance, information and advice from the appropriate organizations of the United Nations
system to support and assist efforts being deployed to eliminate harmful traditional practices;
(d) Include in their reports to the Committee under articles 10 and 12 of the Convention on the Elimination
of All Forms of Discrimination against Women information about measures taken to eliminate female
circumcision.
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17. INTRODUCTION
CEDAW General Recommendation 19 on Violence against Women views gender-based
violence as a form of discrimination that constitutes a serious obstacle in the enjoyment
of human rights and fundamental freedoms by women. It defines gender-based violence
as “violence directed against a woman because she is a woman or which affects women
disproportionately. It includes physical, mental or sexual harm or suffering, threats of such
acts, coercion and other deprivations of liberty.” The General Recommendation calls upon
State parties to address and report on VAW within the substantive framework of CEDAW.

17.1. BACKGOUND
The UN Secretary-General’s study on violence against women323 summarises the history of
the efforts to address violence against women and highlights the fact that women’s activism on
violence against women increased in the early 1980s and that the issue was more prominent
at the Third World Conference on Women in Nairobi in 1985. The Nairobi Forward -Looking
Strategies (NFLS) for the Advancement of Women recognized the prevalence of violence
against women and identified diverse manifestations of violence by calling attention to
abused women in the home, women victims of trafficking and involuntary prostitution, women
in detention and women in armed conflict. The NFLS called for preventive policies, legal
measures, national machinery and comprehensive assistance to women victims of violence.
It also acknowledged the need for public awareness of violence against women as a societal
problem.
During the early 1990s, efforts by the women’s movement to gain recognition of violence
against women as a human rights issue gained momentum. In preparation for the World
Conference on Human Rights in Vienna in 1993, women caucused and lobbied globally and
regionally to redefine the contours of human rights law to include the experiences of women.
The Vienna Conference added significant momentum to the adoption of the Declaration on
the Elimination of Violence against Women (DEVAW) by the General Assembly later in 1993.
The DEVAW states that violence against women is “a manifestation of historically unequal
power relations between men and women, which have led to domination over and
discrimination against women by men and to the prevention of the full advancement of
women”.
The Declaration highlights the different sites of violence against women: violence in the
family, violence in the community and violence perpetrated or condoned by the State. The
Declaration is sensitive to the fact that particular groups of women are especially prone to be
targeted for violence, including minority, indigenous and refugee women, destitute women,
women in institutions or in detention, girls, women with disabilities, older women and women
in situations of armed conflict.
The Declaration sets out a series of measures to be taken by States to prevent and eliminate
such violence. It requires States to condemn violence against women and not invoke custom,
tradition or religion to avoid their obligations to eliminate such violence. It is acknowledged that
eliminating violence against women remains one of the most serious challenges. This requires
clear political will, outspoken, visible and unwavering commitment at the highest levels of
leadership of the State and the resolve, advocacy and practical action of individuals and
communities. There is also a need to engage men more effectively in the work on preventing
and eliminating such violence, and to tackle stereotypes and attitudes that perpetuate male
violence against women.
323
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17.2. LEGAL FRAMEWORK
17.2.1. INTERNATIONAL
International Conventions and Declarations have been drafted to improve the protection of
victims of Violence against women and children. Such conventions include the Convention on
the Elimination of All Forms of Discrimination against Women (1979) and the Convention on the
Rights of the Child (1989). The South African government has ratified these two Conventions.
By ratifying them, government took upon it the obligation to protect these groups.
i)The Declaration on the Elimination of Violence against Women (DEVAW)
In article 1 the DEVAW defines violence against women as “any act of gender-based
violence that results in, or is likely to result in, physical, sexual or psychological harm
or suffering to women, including threats of such acts, coercion or arbitrary deprivation
of liberty, whether occurring in public or in private life.”
Article 3 of the Declaration states that: Women are entitled to the equal enjoyment and
protection of all human rights and fundamental freedoms in the political, economic, social,
cultural, and civil or any other field. These rights include inter alia:

(a)		
(b)		
(c)		
(d)		
(e)		
(f)		
(g)		
(h)		

The right to life;
The right to equality;
The right to liberty and security of person;
The right to equal protection under the law;
The right to be free from all forms of discrimination;
The right to the highest standard attainable of physical and mental health;
The right to just and favourable conditions of work;
The right not to be subjected to torture, or other cruel, inhuman or degrading
treatment or punishment.

i) General recommendation No. 19
Although CEDAW does not include an explicit reference to violence against women, subsequent
developments in international law and in interpreting CEDAW have recognized violence as a
violation of human rights. The General Recommendation 19 of the CEDAW Committee of
1992 interpreted the term “discrimination” in Article 1 of the Convention to include gender
based violence on the basis that it is “violence that is disproportionately directed against a
woman because she is a woman or that affects women disproportionately. It includes acts
that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and
other deprivations of liberty. Gender based violence may breach specific provisions of the
Convention, regardless of whether those provisions expressly mention violence.”
ii) The Beijing Declaration and Platform for Action (BPA)
The Platform for Action underlines that violence against women is both a violation of women’s
human rights and an impediment to the full enjoyment by women of all human rights. The BPA
demands State accountability for action to prevent and eliminate violence against women.
States have an obligation to protect women from violence, to hold perpetrators accountable
and to provide justice and remedies to victims. Addressing violence against women as a human
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rights issue empowers women, positioning them not as passive recipients of discretionary
benefits but as active rights -holders. It also enhances the participation of other human rights
advocates, including men and boys, who become stakeholders in addressing violence against
women as part of building respect for all human rights.
iii) The AU Protocol to the African Charter on Human and People’s Rights, on the Rights
of Women in Africa
The African Union in 2003 adopted the Protocol on the Rights of Women in Africa to the
African Charter on Human Rights, which sets out rights of women in the public and private
sphere. It explicitly calls for the protection of women against violence in public and private life.

iv) DUE DILIGENCE
The due diligence standard for violence against women (VAW) is laid out in the
Declaration on the Elimination of Violence against Women (1993) in Article 4(c), where
States are urged to “exercise due diligence to prevent, investigate and, in accordance
with national legislation, punish acts of violence against women, whether those acts
are perpetrated by the State or by privates persons.”
The due diligence standard serves as a tool for rights holders to hold States accountable, by
providing an assessment framework for ascertaining what constitutes effective fulfilment of a
State’s obligations, and for analysing its actions or omissions. An assessment framework is
especially important where the potential infringement comes through a State’s failure to act,
as it can be difficult for rights bearers to assess if an omission constituted a violation of their
right, in the absence of a normative basis for the appraisal.
In assessing State responsibility to act with due diligence to address violence against women,
it was suggested by the first Special Rapporteur in 1999 that the following questions needed
to be asked:
a)

Has the State party ratified all the international human rights instruments including the
Convention on the Elimination of All Forms of Discrimination against Women?

b)

Is there constitutional authority guaranteeing equality for women or the prohibition of
violence against women?

c)

Is there national legislation and/or administrative sanctions providing adequate redress
for women victims of violence?

d)

Are there executive policies or plans of action that attempt to deal with the question of
violence against women?

e)

Is the criminal justice system sensitive to the issues of violence against women? In this
regard,
What is police practice?
o
o

How many cases are investigated by the police?

o

How are victims dealt with by the police?

o

How many cases are prosecuted?
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f)

o

What types of judgements are given in such cases?

o

Are the health professionals who assist the prosecution sensitive to issues of
violence against women?

Do women who are victims of violence have support services such as shelters, legal
and psychological counselling, specialized assistance and rehabilitation provided
either by the Government or by non-governmental organizations?

Have appropriate measures been taken in the field of education and the media to raise awareness of
violence against women as a human rights violation and to modify practices that discriminate against
women?
Are data and statistics being collected in a manner that ensures that the problem of violence against
women is not invisible?
The State responsibility to act with due diligence must continue to evolve in a cumulative and inclusive
approach. Relevant factors can include:
measuring States’ obligations and duties to prevent violence;
o		
o		

ensuring both State and non-State actor accountability; and

o		

addressing root causes of violence and the sources of discrimination that intersect in
the actual experiences of women.

Eliminating violence against women requires a multi-stakeholder approach to accountability
that includes monitoring State and non-State actors for compliance and including them as
direct duty bearers for prevention, protection and change. Human rights due diligence requires
an investigation and evaluation to assess whether universally accepted human rights principles
apply in a State’s own behaviour and in a State’s monitoring of third party behaviour – be they
individuals or organization.
The due diligence standard requires that remedies not only formally exist, but that they are
available and effective. The due diligence obligation in respect of remedies cannot be just
about returning women to the situation they were in before the individual instance of violence,
but instead should strive to have a transformative potential. This implies that remedies should
aspire, to the extent possible, to subvert instead of reinforce pre-existing patterns of crosscutting structural subordination, gender hierarchies, systemic marginalization and structural
inequalities that may be at the root cause of the violence that women experience.
As the Special Rapporteur argued in her 2010 report, the notion of a right to reparation is
located within the framework of the law of remedies and can serve both individual and societal
goals, the underlying purposes of which include corrective justice, deterrence, retribution and
restorative justice (A/HRC/14/22, para. 12). Reparations should include a gender perspective,
more so when dealing with women victims of acts of discrimination and violence, including in the
spheres of satisfaction, rehabilitation, guarantees of non-repetition and compensation.324With
regard to non-State actors, it has been argued that: “International human rights law requires
a state to take measures – such as by legislation and administrative practices – to control,
regulate, investigate and prosecute actions by non-state actors that violate the human rights
324

González et al., para.446 ff.
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of those within the territory of that state. These actions by non-state actors do not have to be
attributed to the state, rather this responsibility is part of the state’s obligation to exercise due
diligence to protect the rights of all persons in a state’s territory.”
17.2.2. NATIONAL LEGAL FRAMEWORK
The obligation of States to prevent violence against women includes325:
(i)

Ratification of relevant treaties

(ii)

Enactment of special legislation,

(iii)

Development of policies, action plans and programmes,

(iv)

Organising public education campaigns,

(v)

Collection of data to assess the status of the problem,

Legislation and National Plans should prioritize prevention of violence against women and
should include provisions on measures to prevent violence against women such including:
•

awareness-raising activities regarding women’s human rights, gender equality and the right
of women to be free from violence;

•

use of educational curricula to modify discriminatory social and cultural patterns of behaviour,
as well as derogatory gender stereotypes; and

•

Sensitization of the media regarding violence against women.
17.2.2.1. The SA Constitution
The Bill of Rights, as contained in chapter 2 of the Constitution entrenches the right of every
person to equality and to freedom and security. It applies to all people in the country and
requires respect for the rights of all people. It imposes a duty on the government (including the
police) to take appropriate steps to ensure that the human rights of persons are respected. In
doing so, the Constitution guarantees the rights contained in the Bill of Rights.
Section 11 of the constitution provides that “Everyone has the right to life.” Furthermore,
section 12 provides for the freedom and security of the person, which includes the right to be
free from all forms of violence from either public or private sources; and further that everyone
has the right to bodily and psychological integrity, which includes the right to security in and
control over their body.

The Domestic Violence Act
South Africa adopted the Domestic Violence Act, (DVA) which to a great extent is in line with
international obligations in terms of the conventions such as CEDAW and the DEVAW, as well
as the obligations imposed by chapter 2 of the Constitution.
The DVA is widely regarded as one of the more progressive examples of such legislation
internationally. The aim of the Act is to reduce the high number of incidents of domestic
violence in society and uphold the rights of all persons.
325
15 years of the United Nations Special Rapporteur on Violence Against Women, its causes and consequences: (1994-2009)—A
Critical Review
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The purpose of the Act is to afford the victims of domestic violence the maximum protection
from domestic abuse that the law can provide; and to introduce measures which seek to
ensure that the relevant organs of state give full effect to the elimination of domestic violence.
The Act sets out the remedies available to a victim
and how the victim may gain access to help. It
outlines procedures for applying for a protection
order, how it should be issued as well as the powers
that the courts have in terms of such protection
orders.
According to the DVA, members of the SAPS have
a duty to:
o		

o		

Assist the complainant and render such
assistance as may be required in the
circumstances, including assisting or making
arrangements for the complainant to find
a suitable shelter and to obtain medical
treatment;
Inform complainant of their rights, including
the remedies at his or her disposal in terms
of the Act and the right to lodge a criminal
complaint, if applicable.

“Despite the fact that many
countries have developed national
legislation to address the scourge
of violence against women
and children, the levels are still
unacceptably high.”
Noting interventions by South
African government to fight the
scourge of gender-based violence,
Minister Dlamini highlighted that
post-1994, government has taken
considerable administrative and
legislative processes to address the
root causes of violence in general,
and gender-based violence in
particular.
Introductory remarks by the
Minister of Social Development, Ms
Bathabile Dlamini on the importance
of primary prevention on genderbased violence at the UN, in New
York

The Act provides that this information should be
Source: SA news.gov.za
provided to the complainant in the form of a notice,
(06.03. 2013)
which should also set out the steps required to
apply for a protection order and explain what the
complainant should do in the event of a breach.
Should the complainant not be able to read the notice, police officers should read it to them
in the language of their choice.
The Act also obliges the police to arrest the abuser if he does not obey the protection order.
Failure by a member of the South African Police Service to comply with an obligation imposed
in terms of the DVA constitutes misconduct.
The Independent Complaints Directorate must be informed of any such failure reported to
the South African Police Service. The South African Police Service must institute disciplinary
proceedings against a member who allegedly failed to comply with an obligation on the DVA.
The Independent Complaints Directorate must, every six months, submit a report to Parliament
regarding the number and particulars of matters reported to it in terms of the DVA, and indicate
the recommendations made in respect of such matters.
The National Commissioner of the South African Police Service must, every six months,
submit a report to Parliament regardingo		
o		

the number and particulars of-complaints received against its members in respect of
any failure to implement provisions of the DVA;
the disciplinary proceedings instituted as a result thereof;
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o		
o		

the decisions which emanated from such proceedings; and
steps taken as a result of recommendations made by the Independent Complaints
Directorate.

With the establishment of the Civilian Secretariat for the Police Service, ( CSPS) there has
been a shift in terms of monitoring the implementation of the DVA. That responsibility now rests
with the Secretariat. The ICD has also been replaced by the Independent Police Investigating
Directorate.

Domestic Violence Guidelines for Magistrates
A forum comprising of all Regional Court Presidents and Chief Magistrates in South Africa (The
Lower Court Management Committee (LCMC), developed the Domestic Violence Guidelines
for Magistrates. The guidelines are based on the experiences of magistrates presiding over
domestic violence cases. Furthermore, these guidelines are intended to assist and guide
magistrates in implementing the Domestic Violence Act so as to ensure both legal consistency
and legal uniformity.
The Guiding Principles on which the guidelines are based include:
o		

Treating each case seriously, fairly, expeditiously and with sensitivity to the race, class,
gender and culture of the parties involved;

o		

Treating cases with the appropriate urgency that each case demands;

o		

Dealing with applications for protection orders promptly.

o		

Avoid minimising the abuse or the perceived risk that the applicant believes she/he
is in.

17.2.2.3. Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of
2007
The main aims of the Act are to:
o

Include all sexual crimes in one law;

o

Define all sexual crimes;

o

Make all forms of sexual abuse or exploitation a crime;

o

Make sure that both men and women can use the law with regard to sexual crimes;

o

Make sure that government departments work together to protect complainants from
unfair treatment or trauma;

o

Improve the way the criminal justice system (the courts and police) works;

o

Make the age when both men and women can give permission (consent)to have sex,
16 years;

o

Make sure that rape survivors get post-exposure prophylaxis (PEP), which is medical
treatment that can reduce their chances of getting HIV from the rape;

o

Allow rape survivors to find out if the person who raped them has HIV; and

o

To establish a National Register (a list of names) for Sex Offenders
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The Act also addresses the archaic law on sexual offences that existed prior to this law coming
into effect. Amongst other things, the Act repeals the common law offence of rape and replaces
it with an expanded statutory offence of rape, applicable to all forms of sexual penetration
without consent, irrespective of gender. This means that a woman, a man (or a child) can
now be raped by another woman or man. Another development in this Act is the enactment
of expanded or amended sexual offences against children and persons who are mentally
disabled, including offences relating to sexual exploitation or grooming, exposure to or display
of child pornography or pornography to children and the creation of child pornography.
The Act also makes provision for the establishment of the National Inter- Sectoral Committee on
the Sexual Offences Amendment Act. The Committee must, among others, advice the Minister
for Justice and Constitutional Development on various matters including the implementation
of the Act.
This Committee consists of several Government departments including the following:
o		

The South African Police Services (SAPS);

o		

The National Prosecuting Authority;

o		

Correctional Services;

o		

Justice and Constitutional Development;

o		

Social Development; and

o		

Health.

Sexual offences (including sexual assault, rape and domestic sexual abuse)
(1) Refers to grabbing, touching someone’s private parts or sexually assaulting or raping
someone.
(2) A person (‘A’) who unlawfully and intentionally inspires the belief in a complainant (‘B’) that
B will be sexually violated is guilty of the offence of sexual assault
Note: In terms of the Sexual Offences Act No 32 of 2007 section 5, (1) A person (‘A’) who
unlawfully and intentionally sexually violates a complainant (‘B’), without the consent of
B, is guilty of the offence of sexual assault.
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Source: Moving the Wheels of Justice towards combating Sexual Offences: 15 December
20112

17.3. UKUTHWALA
a) A PUBLICATION BY THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL
DEVELOPMENT

What is Ukuthwala?
Ukuthwala is a form of abduction that involves kidnapping a girl or a young woman by a man and
his friends or peers with the intention of compelling the girl or young woman’s family to endorse
marriage negotiations. In ancient Africa, particularly among the Nguni, Ukuthwala was a condoned
albeit abnormal path to marriage targeted at certain girls or women of marriageable age. But it did
not involve raping or having consensual sex with the girl until marriage requirements had been
concluded.
The act of Ukuthwala, however, was not with impunity; it incurred Delictual liability for the culprit, in
the form of the payment of one or more herd of cattle to the father or legal guardian of the girl. Today
Ukuthwala, particularly in the Eastern Cape, increasingly involves the kidnapping, rape and forced
marriage of minor girls as young as twelve years, by grown men old enough to be their grandfathers.
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What is the Impact of Ukuthwala on the Girl -Child ?
Ukuthwala steals childhood. It causes an abrupt end to a girl’s childhood and the carefree existence
that all children are entitled to. Suddenly the little girl is a wife with a husband and in most instances,
children and in-laws to serve or look after.
o

Health: Research conducted with young girls that have been victims of Ukuthwala and attendant
rape, forced marriage and teenage pregnancy has revealed numerous health complications for
the young girls. These range from HIV and other sexually transmitted infections to pregnancy
related complications such as infant mortality, maternal mortality and fistula related diseases.
These health complications are consistent with findings of United Nations (UN) Secretary
General’s Report on Violence against Children (2006) and UN agencies such as the World Health
Organization, UN Children’s Fund and UN Development Fund for Women in countries that are
plagued by forced and early marriages.

o

Human development: In virtually all child-marriage cases, the child is removed from school.
Dropping out of school deprives the child education opportunities, including tertiary education and
skills training. The social development of the child is also stunted as the early marriage and fast
tracking into the adult world skips organic developmental phases.

o

Gender equality: Early marriage is a symptom of and exacerbates gender inequality. If it
were not for gender inequality and child abuse, Ukuthwala would have no place in our society.
The subordinate position of the girl or young woman is reinforced by the fact in most of the
documented cases the girl-children have been forced to marry men old enough to be their fathers
and/or grandfathers.

What is the Impact of Ukuthwala on the Community?
o

Development: A community’s development depends on its people this includes the level of
health, knowledge and education, skills and the resources controlled by those people. Since
Ukuthwala undermines the girl child’s access to these opportunities. It indirectly undermines
community development. Girls and women who constitute more than 52% of the population are
part of the critical human capital that families and communities rely on for their development.
In rural areas women and girls’ numbers are even higher and therefore more critical in rural
development.

o

Cycle of poverty: There is a proven link between the lack of education,
underdevelopment and poverty, Ukuthwala deprives girl-children opportunities to educate and
develop. Furthermore, research indicates that the majority of the girls and young women that
are victims of Ukuthwala are from poor families. Their lack of education and underdevelopment
due to Ukuthwala deepen their poverty and perpetuate the cycle of poverty. In many instances
the children born into poverty tend to be poor also. This contributes to the cycle of poverty in the
communities, particularly rural communities, where Ukuthwala is rife.

What Does the Law Say on Ukuthwala?
Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act 32 of 2007)
Having sex with a child without her consent, following her kidnapping and abduction (Ukuthwala),
constitutes rape in violation of the Criminal Law (Sexual Offences) Amendment Act, 2007 (Section
15). This Act prohibits sex with a person without their consent. Regarding a child, the age of consent
is 16 meaning that sex with an under-16-year-old is statutory rape. Sex with a child that is 12 and
below is rape as a child of that age is legally incapable of consent. The Act also prohibits other sexual
activities with children (sections 16 and 17), including sexual grooming (Section18).
Section 17 of the Sexual Offences Amendment Act, 2007 prohibits the sexual exploitation of children
by parents and others. Parents or relatives and others who collude in or aid and abet the Ukuthwala of
a girl-child commit the crime of sexual exploitation of children. These parents and relatives also face
being charged with Trafficking in Persons under Section 71 of the Sexual Offences Act
What are the rights of victims of Ukuthwala?
o

Child Care Act: Health care professionals, social workers, educators, and staff and managers of
children’s homes have a duty to report the ill treatment of children and young people in care.
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o

Children’s Act: The Children’s Act provides that in all matters involving children, the best interest
of the child are of paramount importance. It also stipulates the age of consent to marriage as 18
years.

o

Domestic Violence Act: A victim of Ukuthwala may apply for a protection order under the
Domestic Violence Act against family members involved in her abduction.

o

Rights under Criminal Law: A girl or woman that has been subjected to Ukuthwala may lay a
charge of abduction, kidnapping, rape and trafficking in persons.

o

Family law: A girl-child or woman that has been subjected to Ukuthwala has a right to have the
marriage annulled and, where appropriate, claim maintenance.

o

Civil remedies: A girl-child or woman may also claim damages for all harmful consequences of
the Ukuthwala. This may include pain and suffering, missed educational opportunities, and longterm medical needs.

o

Victim’s Charter: The Victim’s Charter holds law-enforcement officers to specific standards,
including victim participation and accountability to the victim.

o

Social assistance: It is open to a victim of Ukuthwala to approach the South African Social
Security Agency or any Department of Social Services for a social grant for their children.

Can culture be used as justification for Ukuthwala?
Culture as a way of life for a group of people, is given a place in our Constitution. But no culture is
above the law. The Constitution is clear that cultural rights are protected subject to the Constitution.
Section 31 of the Constitution recognizes cultural rights of communities and groups provided that such
rights are not exercised in a manner inconsistent with any of the provisions of the Bill of Rights.
Ukuthwala and the cruelty it inflicts on the girl-child by denying her of her right to be a child, among
other things, are further inconsistent with the African value of ubuntu.
It must also be borne in mind that culture is dynamic and communities sometimes discard practices
that were seen as benign in the past as they develop as a people. In this day and age, the kidnapping
and abduction of girl-children that have barely reached puberty cannot be reconciled with the ancient
practice of Ukuthwala, which was condoned by communities but subjected to delictual sanctions.
It’s often said that some apparent victims of Ukuthwala feign crying when they are happy and have
tacitly consented to their “kidnapping”. As is the case with modern law on rape, the law requires
consent, not a secondguessing of the girl’s wishes. The Recognition of Customary Marriages Act also
requires consent.
What can the community do to end Ukuthwala?
To play a meaningful role in combating Ukuthwala, communities can:

•

Report violations and monitor law enforcement processes to end impunity

•

Provide life skills education for men to obtain suitors legally

•

Assist child orphans to ensure that they do not become prey to male predators and relatives seeking
to shun responsibility or to cash in on lobolo.
Produced by the Department of Justice and Constitutional Development

b) THE INVESTIGATION BY THE CGE ON UKUTHWALA IN KWAZULU-NATAL326
The CGE conducted an investigation into the prevalence of Ukuthwala in Kwa- Zulu Natal. The
purpose of the investigation was to present the CGE with an opportunity to understand the
challenges facing government departments and private companies in terms of implementing
measures for the advancement of women, and gathering information on best practices and
lessons learnt.
326

An investigation into state prevention and response- report by the CGE 2013
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The CGE has embarked on an investigation to collect information from various government
departments in KwaZulu-Natal (KZN) in an endeavour to ascertain the extent of interventions
and policy responses implemented by the provincial government to eradicate the practice and
address the violation of rights.
The CGE was:
o		

Concerned that the abduction of girls by men, as well as the associated instances of
sexual assault, underage lobola and pregnancy, and resulting drop-out from schooling,
constitute a direct violation of girls’ constitutional rights, with a devastating impact on
their health, education and future prospects of development.

o		

Concerned that while such instances constitute outright criminal acts, in conflict with
the South African Constitution, international obligations and domestic legislation; these
are being condoned by some stakeholders within the traditional community as a quaint,
cultural practice.

o		

Alarmed at the low number of cases successfully reported, investigated and prosecuted,
despite evidence of the widespread practice of ukuthwala in certain communities.

17.3.3. A Summary of the findings:
Department of Education
o		

Incidents of Ukuthwala have subsided in a number of places. This is as a result of the
intervention by one of the Inkosis in the area of Bergville. The Inkosi has reportedly
developed a programme of visiting areas and addressing residents on the evils of
Ukuthwala.

o		

The departments of Education, SAPS and DoJCD have established a partnership and
have continued to visits schools to bring awareness to learners about the dangers of
ukuthwala and its implications.

Department of Health
The Department stated that it does not collect data relating to the practice of ukuthwala, and
that all sexual offences cases are routinely managed and recorded without indicating the
underlying cause.
Department of Cooperative Governance and Traditional Affairs (COGTA) and Provincial
House of Traditional Leaders
The Department is not in a position to furnish any statistical data on ukuthwalain KZN. No
information was provided on whether the practice of ukuthwala was receiving the attention of
this Branch
Office of the Premier
The KZN Office of the Premier has assumed the coordination of the multi sectoral Ukuthwala
Provincial Task Team, through its Office on the Rights of the Child (ORC). The establishment
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of the Task Team was recommended by the KwaZulu- Natal Provincial Advisory Council for
Children (KPACC), a provincial institution that promotes the respect of the rights of children.
The CGE was provided with the following information:
o		

The Province has no statistics on ukuthwala which can be handed over to the CGE. In
this regard, the Premier’s Office noted that research on ukuthwala and affected issues
should be undertaken;

o		

Capacity building led by the Office of the Premier should be on-going.

o		

It was indicated that there is no media strategy in place to raise awareness on the issue
of ukuthwala. The Office of the Premier noted that this should be undertaken by the
Ukuthwala Provincial Task Team.

Department of Social Development
o		

Social workers, when coming across ukuthwala, reportedly deal with such cases the
same way they deal with any other case where the rights of children are violated, such
as child abuse and neglect, offering the necessary counselling services;

o		

There are no specific guidelines or standard operating procedures for dealing with
ukuthwala. Existing procedures in relation to child abuse, neglect and exploitation are
deemed applicable;

o		

Currently the Department does not have statistical data on cases of ukuthwala.

o		

The Department notes that since ukuthwala is an arrangement between parents of the
girl and the boy or young man in question, there is never any reporting by the families
concerned.

o		

The Department noted that should child victims of ukuthwala require protection in
the form of a shelter; such service will be availed to them just like any other person
requiring such intervention;

o		

The Department, in cooperation with the Office of the Premier’s Human Rights Unit,
and other stakeholders embarked on a campaign to prevent and create awareness.

o		

The Department will deal with reported cases of ukuthwala through the application
of section 110 of the Children’s Act 38 of 2005. Should any adult be convicted of an
offence against a child his name will be included in both the child protection register in
accordance with the Act as well as in the Sexual Offences register in accordance with
the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007;

National Prosecuting Authority (NPA)
o		

Prosecutions are undertaken in relation to ukuthwala. Perpetrators are charged in terms
of the common law offences of kidnapping and assault with intent to do grievous bodily
harm, and the statutory offence of rape in contravention of section 3 of the Criminal Law
(Sexual Offences and Related Matters) Amendment Act, 2007;

o		

The draft provincial action plan has not been finalized and to date, it has not been
implemented;

o		

As no separate statistics are retained in respect of ukuthwala cases, the NPA reported
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that it is not in a position to provide statistical data on possible cases of ukuthwala in
KZN;
o		

No guidelines have been developed for prosecutors to strategically respond to cases of
ukuthwala.

South African Police Service (SAPS)
o		

The Family Violence, Child Protection and Sexual Offences Unit (FCS)members are
mandated to investigate ukuthwala cases in terms of their FCS mandate;

o		

The standing operating procedures for reporting of FCS related to crimes provide the
investigating officer with guidelines on investigating ukuthwala cases;

o		

Members have received the necessary training on FCS, including matters relating to
sexual offences and child justice.

Table76: Ladysmith FCS, SAPS reports as follows:

Source: Ukuthwala In Kwazulu-Natal: An Investigation Into State Prevention And ResponseReport by the CGE
17.3.4. CGE Recommendations
In order to address the gaps highlighted in the findings of this report the CGE makes the
following recommendations:
1. That the Ukuthwala Provincial Task Team finalize the provincial action plan and oversee its
implementation, which the CGE will monitor;
2. All departments develop the necessary protocol, guidelines and training for district staff on
how to recognize, respond to and report cases of ukuthwala;
3. Adopt a multi-sectoral approach where all departments and the NPA work together to gather
and track statistics and data in relation to ukuthwala to enable the province to monitor its
incidence. This should be used to assess the impact of the provincial action plan;
4. Further awareness raising initiatives with more collaborative outreach interventions by
schools, amakhosi, SAPS and other stakeholders to speak out against ukuthwala and provide
communities and children with information on what steps to take to report and address
incidents;
5. Traditional leadership structures are urged to visit communities and speak to residents about
the dangers and consequences of ukuthwala stating clearly that the practice is not supported;
6. The KZN Provincial Cabinet is encouraged to hold an urgent debate on ukuthwala;
7. The Women’s Portfolio Committee in the KZN Legislature is encouraged to exercise the
requisite oversight and to demand action as well as reports from various stakeholders on the
practice of ukuthwala;
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8. The NPA and SAPS are called upon to respond to reported cases and thereby prosecute. The
requisite protocol guidelines must be developed and a more concerted effort made to gather
appropriate statistics on ukuthwala. The CGE must monitor this process.
9.

The CGE is to convene a national gender summit and include the issue of harmful traditional
practices as an agenda item in an endeavour to foster debate on this issue

10. All departments that are mandated to respond to sexual offences must apply gender analysis
lenses to all cases so that proper referrals to the SAPS, counselling services, and places of
safety can be addressed immediately
11. The establishment of a local monitoring committee which includes members of the Victim
Empowerment Forums across KZN
The CGE expressed concern at instances prevalent in the Eastern Cape and KwaZulu-Natal
where girl children between the ages of 11 and 18 have been abducted and compelled to marry
boys or men, under the pretence of the customary practice of ukuthwala. Reported instances
of ukuthwala indicate that often the friends or peers of the abductor assist and participate in
the rape and beating of the girl child, often administering narcotics in an endeavour to ensure
that the minor girl succumbs to the suitor’s advances.
17.3. b) Witchcraft Incited Rapes and Murders
“Culture is like an umbrella under which some people like to hide from rain, and also
to shade themselves from the sun. But sometimes you need to fold it.” – Dr. Mampele
Ramphela.
Although the South Africa Parliament has passed numerous statutes to deal with violence
against women, gender based atrocities continue to go unabated. Certain gender based
crimes have a direct nexus to culture, religion, beliefs and traditions and are not specifically
addressed in the legislative framework. One such category of crime is the rape and murder of
elderly women who are accused of witchcraft.
In 1998, the CGE held a national conference in Limpopo to deliberate on the escalation of
witchcraft incited crimes against older people, in particular women. Some of the issues which
came to the fore include the following: a) There is a blanket of silence which surrounds witchcraft violence because it often occurs in
remote rural areas and is deemed less urgent than urban based crime.
b) In most cases witchcraft violence is perpetuated against older persons, in particular older
women as it the case in the Eastern Cape areas of Pondoland.
c) Consequences of witchcraft violence amongst others are : • Loss of property;
•

Children becoming orphaned;

•

Displacement;

•

Loss of educational and social opportunities by children from families accused of being
witches;

•

In more aggravating circumstances it leads to loss of life.
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The findings of the CGE conference was also supported by a UNISA study conducted during
the period 2000 to 2008327.
(The text box below relates to the preliminary analysis released by the UNISA study).

“damage to property was the most common form of violence experienced by those accused
of witchcraft. Being forced to relocate from one village to another was the next common
type of violence experience, followed by being beaten and being burnt (see Figure below).
Other forms of violence included being stoned, hacked, hanged, shot and dismissed from
work”

Fig.78. Categories of violence experienced by ‘witches’ in South Africa.

												328

Source: MRC 2008

The research study also found that witchcraft violence is gender based violence. Important
points in the argument are as follows: -

327
328

•

“Even though some men may have accusations of witch levelled at them, women are more
vulnerable to witch accusations and subsequent hunts.

•

Women who assume power positions, either financially or through a role that provides power
are more vulnerable to accusations of witchcraft from men and women.

http://www.mrc.ac.za/crime/witchhunts.pdf
Ibid.
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•

Men who level witch accusations against women can be said to be threatened by the socioeconomic standing of the accused. Witch hunting is thus essentially about gender-based
control in that men assert and reassert their power and control over women’s independence,
bodies, sexuality and individuality.

•

Women who level accusations against other women can be said to function from within a
patriarchal ideology, which is used to support the accusers’ economic, social, material or
psychological needs and motives. Jealousy or envy, as examples, may be the real motive of
the accuser but in charging another woman of witchcraft the accuser employs a patriarchal
ideology”329
Adv. Ngoako Ramatlhodi summarize the killing of elderly people and women as follows:
“the patriarchal nature of our society explains why elderly women are targeted. They are
weak, defenseless and therefore become easy victims”330
At the conclusion of the aforementioned National Conference there was a call for the repeal of
the Witchcraft Suppression Act (No.3 of 1957) and the introduction of new legislation to deal
with witchcraft and witch-hunts331.To date the Witchcraft Suppression Act remains in force.

17.4. ROLES TO BE PLAYED BY DIFFERENT STAKEHOLDERS IN THE
IMPLEMENTATION OF THE SEXUAL OFFENCES ACT
National instructions and directives
In terms of section 66. (1) (a) of the Sexual Offences Act:
The National Commissioner of the South African Police Service must, in consultation with the Minister of
Safety and Security and after consultation with the Minister, the National Director or Public Prosecutions,
the National Commissioner of Correctional Services and the Directors-General: Health and Social
Development, issue and publish in the Gazette national instructions regarding all matters which are
reasonably necessary or expedient to be provided for and which must be followed by all police officials
who are tasked with receiving reports of and the investigation of sexual offence cases, in order to achieve
the objects of this Act as set out in section 2 and the Preamble, particularly those objects which have a
bearing on complainants of such offences, including the following:
(i) The manner in which the reporting of an alleged sexual offence is to be dealt with by police officials;
(ii) the manner in which sexual offence cases are to be investigated by police officials, including the
circumstances in which an investigation in respect of a sexual offence may be discontinued;
(iii) the circumstances in which and the relevant sexual offence or offence in respect of which a police
official may apply for the HIV testing of an alleged offender as contemplated in section;
(v) the manner in which police officials must execute court orders for compulsory HIV testing contemplated
in section 33 in order to ensure the security, integrity and reliability of the testing processes and test results;
(vi) the manner in which police officials must deal with the outcome of applications made and granted in
terms of section 31 or 32 in order to ensure confidentiality; and
(vii) the manner in which police officials must hand over to the victim or to the interested person, as the
case may be, and to the alleged offender the test results.
(b) The National Commissioner of the South African Police Service must develop training courses,
which must—
(i) include training on the national instructions referred to in paragraph (a);
http://www.mrc.ac.za/crime/witchhunts.pdf
CGE national conference on witchcraft Violence pg 1
331
http://en.wikipedia.org/wiki/Witchcraft_Suppression_Act,_1957
329
330
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(ii) include social context training in respect of sexual offences; and
(iii) provide for and promote the use of uniform norms, standards and procedures, with a view to ensuring
that as many police officials as possible are able to deal with sexual offence cases in an appropriate,
efficient and sensitive manner.
(c) The National Commissioner of the South African Police Service must, in consultation with the National
Director of Public Prosecutions, issue and publish in the Gazette national instructions regarding the
manner in which police officials must—
(i) retain test results obtained;
(ii) make the record of the test results available to a prosecutor; and (iii) destroy the test results as
contemplated in section 33(2)(b), as contemplated in section 33( 1 )(e), in order to ensure the confidentiality
of such test results.
(2) (a) The National Director of Public Prosecutions must, in consultation with the Minister and
after consultation with the National Commissioners of the South African Police Service and
Correctional Services and the Directors-General: Health and Social Development, issue and publish
in the Gazette directives regarding all matters which are reasonably necessary or expedient to be
provided for and which are to be followed by all members of the prosecuting authority who are
tasked with the institution and conducting of prosecutions in sexual offence cases, in order to
achieve the objects of this Act as set out in section 2 and the Preamble, particularly those objects
which have a bearing on complainants of such offences, including the following:
(i)The manner in which sexual offence cases should be dealt with in general, including the circumstances
in which a charge may be withdrawn or a prosecution stopped;
(ii) the criteria to be used and circumstances in which the prosecution must apply to court for an order
that witnesses and, in particular, child complainants below the age of 16 years give evidence by means
of closed circuit television as provided for in section 158 of the Criminal Procedure Act, 1977, if the court
does not make an order on its own initiative in terms subsection (2)(a) of that section or an application in
terms of subsection
(2)(b) of that section is not made;
(iii) the criteria to be used and circumstances in which the prosecution must request the court to consider
appointing a competent person as an intermediary as provided for in section 170A of the Criminal
Procedure Act, 1977, in respect of witnesses and, in particular, child complainants below the age of 16
years;
(iv) the circumstances in which the prosecution must request the court to consider directing that the
proceedings may not take place in open court as provided for in section 153 of the Criminal Procedure
Act, 1977;
(v) the circumstances in which the prosecution must request the court to consider prohibiting the publication
of the identity of the complainant in the case as provided for in section 154 of the Criminal Procedure
Act, 1977, or of the complainant’s family, including the publication of information that may lead to the
identification of the complainant or the complainant’s family;
(vi) the criteria to be used, circumstances and manner in which Directors of Public Prosecutions should
authorise and institute a prosecution contemplated in section 16(2), dealing with consensual sexual
violation with a child with the view to ensuring uniformity;
(vii) the criteria to be used, circumstances and manner in which Directors of Public Prosecutions should
authorise and institute a prosecution contemplated in section 38(1), dealing with the ascertainment of the
HIV status of an alleged offender or disclosure of the results of any HIV tests, with the view to ensuring
uniformity;
(viii) the information to be placed before a court during sentencing, including pre-sentence reports and
information on the impact of the sexual offence on the complainant; and
(ix) the manner in which prosecutors must ensure that an order contemplated in section 5Q(2)(a) (dealing
Commission for Gender Equality
CEDAW REPORT 2014

341

with an order of a court to include the accused’s name in the Register) is forwarded to and received by
the Registrar of the National Register for Sex Offenders.
(b) The National Director of Public Prosecutions must develop training courses, which must—
i) include training on the directives referred to in paragraph (a);
(ii) include social context training in respect of sexual offences; and
(iii) provide for and promote the use of uniform norms, standards and procedures, with a view to ensuring
that as many prosecutors as possible are able to deal with sexual offence cases in an appropriate, efficient
and sensitive manner.
(c) The National Director of Public Prosecutions must, in consultation with the National Commissioner
of the South African Police Service, issue and publish in the Gazette directives regarding the manner
in which prosecutors and other officials in the national prosecuting authority must deal with the HIV test
results that were disclosed by police officials, as contemplated in section 33(l)(e)(ii), in order to ensure the
confidentiality of such test results.
(3) (a) The Director-General: Health must, in consultation with the Minister of Health and after
consultation with the Directors-General: Justice and Constitutional Development and Social
Development and the National Commissioners of the South African Police Service and Correctional
Services, publish in the Gazette directives regarding all matters which are reasonably necessary
or expedient to be provided for and which are to 30 be followed by all medical practitioners and any
other relevant persons when dealing with sexual offence cases, in order to achieve the objects of
this Act as set out in section 2 and the Preamble, particularly those objects which have a bearing
on complainants of such offences, with particular reference, among others, to—
(i) the administering of Post Exposure Prophylaxis;
(ii) the manner in which court orders for compulsory HIV testing contemplated in section 33 must be
executed in order to ensure the security, integrity and reliability of the testing processes and test results;
(iii) the manner in which the HIV test results contemplated in section 37 must be dealt with in order to
ensure confidentiality;
(iv) the manner in which the reporting of an alleged sexual offence is to be dealt with if the offence is
reported to a designated public health establishment; and
(v) the manner in which assistance in the investigation and prosecution of sexual offences, generally, must
be provided.
(b) The Director-General: Health must develop training courses, which must—
(i) include training on the directives referred to in paragraph (a);
(ii) include social context training in respect of sexual offences; and
(iii) provide for and promote the use of uniform norms, standards and procedures, with a view to ensuring
that as many medical practitioners and any other relevant persons as possible are able to deal with sexual
offence cases in an appropriate, efficient and sensitive manner.
(4) (a) The national instructions and directives by each Department or institution, contemplated in
this section, must be:
(i) Submitted to Parliament within six months after the commencement of this section, before publication
in the Gazette; and
(ii) published in the Gazette,
(b) Paragraph (a) applies to any new or amended national instructions or directives issued under this
section with the changes required by the context.
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(5) (a) The training courses contemplated in this section must be tabled in Parliament within six months
after the commencement of this Act.
(b) The cabinet members responsible for safety and security, the administration of justice and health
must, within a year after the commencement of this Act and every 12 months thereafter, table a report in
Parliament relating to the implementation of the training courses.
(c) Any new or amended training courses developed under this section must be tabled in Parliament within
14 days of the finalisation thereof.

The National Policy Framework on the Management of Sexual Offences matters:
June 2012
Department of Justice and Constitutional Development have compiled the National Policy
Framework (NPF) on the Management of Sexual Offences.
“The NPF intends to achieve the broad objects of the Act, which primarily seeks to
establish a Criminal Justice System that is quick, more protective, least traumatising,
more sensitive to the plight of victims, and promotes cooperative response between all
government departments and institutions.”
Its General Objectives are to:
(i)

Ensure a uniform and co-ordinated approach by all Government departments and
institutions in dealing with matters relating to sexual offences;

(ii)

Guide the implementation, enforcement and administration of the Act; and

(iii)

Enhance the delivery of services, as envisaged in the Act through the development of
a plan for the progressive realisation of services for victims of sexual offences within
available resources.

The NPF is regarded as:
(a)

A broad framework that informs initiatives, projects and programmes that must be
offered to realize the objects of the Act;

(b)

A broad outline of responsibilities and accountabilities of the various stakeholders
in ensuring the provision of appropriate, effective, efficient, coordinated and victimcentred services;

(c)

Providing guidance in the development of current and future service models and
procedures that are responsive to the special needs of the victims; and

(d)

Requiring a developmental approach that allows for progressive realisation of the aims
and objects of the Act through the articulated principles that are contained herein.
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The NPF is based on the following principles:
1: Adoption of a Victim-Centred Approach to Sexual Offences
2: Adoption of a Multi-disciplinary and Inter-sectoral Response to Sexual Offences
3: Provision of Specialised Services to the Victims of Sexual Offences
4: Equal and Equitable Access to Quality Services for Victims of Sexual Offence
g) THE SHUKUMISA CAMPAIGN
The National Working Group on Sexual Offences (a network of 20 civil society organisations
from around South Africa) have embarked on a campaign called the Shukumisa Campaign,
which periodically carries out monitoring at police stations, hospitals and courts to determine the
extent to which the South African Police Service, the Department of Justice and Constitutional
Development and the Department of Health are meeting their commitments to providing
services for victims of sexual offences.
The first pilot Shukumisa Campaign monitoring was undertaken in 2008 during the 16 Days
of Activism to End Violence Against women and was repeated in 2010. During the 16 Days
of Activism in 2011, and in January of 2012, civil society organisations participating in the
Shukumisa Campaign conducted monitoring at 83 police stations, 29 courts and 30 hospitals
across Gauteng, the Western Cape, Limpopo, the Eastern Cape, the Northern Cape and
KwaZulu-Natal to assess the services which these facilities provide to rape victims.
ii) FINDINGS OF THE 2011 SHUKUMISA CAMPAIGN.332
Assessment was done on:

(a)

Accessibility, including whether the building was easy to identify as a police
station, if there were direction markers leading to it, whether they catered for
people living with disabilities and whether or not it was close to public transport
routes

(b)

The Client Service Centre (CSC),including the pamphlets and posters available
at the CSC;

(c)

Availability of the documentation associated with the SOA; and

(d)

Specialised station-level services.

332
Shukumisa : Monitoring the implementation of sexual offences legislation& policies Findings of the monitoring conducted in
2011/2012
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According to the National Instruction 3/2008, the following documents should be readily
available at all stations:

•
•
•
•
•
•

the Sexual Offences Act;
the National Instructions 3/2008;
the station orders around sexual offences;
the regulations and forms related to the SOA (forms for the HIV testing of the rape accused
and information sheets for rape survivors about PEP and HIV testing);
information about hospitals providing PEP to rape survivors; and
a list of organisations providing services to rape survivors.

Table 77: A summary of Findings from the Shukumisa Report: 2011/2012
The South African Police Service
A sample of 87 police stations were taken:
o Gauteng (26),
o Western Cape (8),
o Limpopo (15),
o Northern Cape (15),
o Eastern Cape (20)
o KwaZulu-Natal (3).
Issues for
assessment
Accessibility

Results
o
o
o

42% had support for the
hearing impaired;
90% had physical disability
access; and
85% of stations were close to
public transport
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Comments by
Shukumisa Monitors
On the whole, the level of
service appeared to be good.
Despite the stations being quite
busy, there were sufficient
officers to help clients and
sufficient space for clients to
wait for assistance
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Client Service Centre

Not all police stations displayed
posters and pamphlets relating to
sexual offences–
o

o
o
o
o
o
o

Station orders (to
guide staff in the
treatment of sexual
offence cases

17% of stations where this
information was available
could produce all of the
documentation stipulated by
the National Instructions.
60% of stations had a copy of
the SOA.
53% had copies of the Notice
of Services Available to
Victims.
71% had a copy of the
National Instructions 3/2008.
51% were able to produce the
station orders around sexual
offences.
53% had a list of organizations
providing services to rape
survivors.
48% had a list of hospitals
providing PEP to rape
survivors.

Only half of the stations monitored
could produce station orders
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When asked about these
documents, some police officers
appeared confused and in a few
cases (34%), the documentation
was not located easily.
Where they were available, most
of these posters and pamphlets
were in English, with very few
printed in any of South Africa’s
indigenous languages.
Not only are police stations
legally obligated to make these
documents readily available,
but they also serve to inform
rape victims of their rights and
relevant services.

Police stations are required to
develop station orders. If there
are no station orders, officers
run the risk of making errors in
procedure that can harm the
survivor’s case.
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Specialized stationlevel services.

o
o

Assistance from
detectives who
are specially
trained on sexual
offences policies
and legislation,
as well as access
to psychosocial
support

94% of stations had access to
specialist detectives;
74% of stations had a trauma
room.

Rape victims require these
services as they minimize risks
of further victimization.

There was some
understanding about the
special needs of these
marginalized groups.
Most of the police stations did
not have access to interpreters
for deaf survivors of sexual
violence.
Just over half the police
stations monitored had made
provision for survivors with a
mental disability.

A lack of specialized assistance
to marginalized groups serves to
exclude them further.

The trauma rooms should
allow for non-governmental
organizations (NGOs),
community-based organizations
(CBOs) or volunteers to
provide psychosocial support to
survivors

Availability of
specialist
detective services
and whether
there was a
separate trauma
room or Victim
Empowerment
centre (VEC) to
ensure privacy,
safety and comfort.
Facilities available
to deaf, mentally
disabled and lesbian,
gay, bisexual,
transgender and
intersex (LGBTI) rape
victims.

o

o

o

The courts
o
o
o
o
o

A total of 28 courts were approached to be monitored:
Gauteng (5)
Western Cape (4)
Limpopo (11),
Eastern Cape (7)
KwaZulu-Natal (1).
Only two courts denied monitors access, and at one court the person on duty, could not
adequately assist the monitors.
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Signage, physical
accessibility of the
court and
condition

o

57% had clear direction
markers to the court.

o

82% had access for people
with physical disabilities.

o

89% of courts were easily
accessible by public
transport.

The witness waiting
room

64% of courts had witness waiting
rooms.

Rooms for NGOs

36% of courts had a room/office for
NGO use

Specialised court
services and facilities

88% of courts had CCTV facilities.
56% of courts had court preparation
officers.
The health facilities

Health facilities monitored :
o Gauteng (8),
o Eastern Cape (12),
o KwaZulu-Natal (2),
o Limpopo (5) and
o Western Cape (3).
Access was granted to 26 facilities
Services to rape
survivors

o

19 of these provided
services to rape survivors

o

18 of these health facilities
provided post exposure
prophylaxis (PEP) to rape
survivors.

o

12 of the 19 facilities
conducted compulsory HIV
testing of offenders when
they were brought in.

o

In four of these facilities
there were no separate
waiting rooms for offenders
and survivors
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Fifteen of the 25 courts
monitored were specialist
Sexual Offences Courts.
Intermediary services
are vital for rape victims,
particularly children. Not
all the courts monitored
provided these services.
They were provided by 17
of the 25 courts
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Table 78: Ratios of all sexual offences from highest decreases to highest increases
between 1 April 2010 and 31 March 2011

Source: crime report 2010/11
The highest incidence of all reported sexual offences was recorded in the Western Cape,
followed by the Free State and Northern Cape, while Limpopo featured at the bottom of the
list. Five of the nine provinces recorded decreases in sexual offences, while four experienced
increases. Only one of the five provinces which experienced decreases, namely Gauteng,
also met the reduction target with a significant decrease of -15, 9%. The increases in sexual
offences of 8, 6% in the Free State, 6, 6% in North West and 5, 2% in the Northern Cape are
cause for concern.

Table 79: .All Sexual Offences: 2009/10- 2012/13

Source: An Analysis of the National Crime Statistics 2012/13- Addendum the Annual report:
SAPS
The Table above indicates that over the past 4 years, this crime has reduced by 12.3%, an
average reduction of3.1% per annum. The highest contributing provinces include: Gauteng
(43.3%), Mpumalanga (20.0%), Western Cape (10.9%). The highest increases were in
Limpopo (33.9%) and Free State (21.6%). During the current reporting period, there was a
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marginal decrease of 0.4% and only 3 provinces contributed to the reduction, i.e. Western
Cape (14.2%), Gauteng (10.0%) and Mpumalanga (6.4%). The highest increase was Limpopo
(15.8%).
Information from the 2012/12 Crime Stats333 indicates that increased victim friendly services
in police stations and community-police partnerships, including volunteer programmes, are
critical and further that the introduction of specialised courts will help to bring impetus to the
finalisation of the cases mentioned above.
Fig. 79: Percentage of selected individuals who knew the perpetrator, and their relationship,
if any, to the perpetrator by type of crime, 2011

SOURCE: Victims of crime survey2012: Reference period January to December 2011
The figure above shows that a large proportion (44,1%) of the victims (from selected individuals)
of sexual offences were attacked by a known community member(s) from the area, followed
by those attacked by a relative (17%), while only 15,4% stated that the perpetrators were an
unknown people from outside their area. Only 14, 4% were victimised by known people from
outside. As far as assault was concerned, 27, 9% of individuals were victimised by a known
community member, followed by 15, 1% of those who were victimised by unknown community
members and unknown people from outside respectively.

333

An Analysis of the National Crime Statistics 2012/13- Addendum the Annual report : SAPS
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Fig.80: Percentage of sexual offence victims who know where to access help after an incident,
2011

SOURCE: Victims of crime survey2012: Reference period January to December 2011
The above Figure provides an insight into whether victims of a sexual offence know where
they can go to get help. More than 60% of victims identified medical assistance (62, 7%),
while 55, 7% identified counselling as the places to get help. A total of 31, 9% of the victims
indicated that they would apply for a protection order, and only 19, 4% indicated they would
get anti-retroviral.
Fig.81: Register for Sex Offenders

Source: Fact Sheet 1: What is the National Register for Sex Offenders (NRSO) DoJ&CD

17.5. DNA Bill
Gender based violence including sexual offences often rely on evidence for the successful
prosecution of the perpetrator of abuse. It is established precedent that physical evidence
in the form of DNA is considered conclusive proof to the court. An innovative development
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on the legislative front which will significantly impact the criminal justice system is the formal
introduction of the Criminal Law (Forensic Procedures) Amendment Bill (hereafter referred to
as the ‘DNA Bill’) into Parliament on the 8 May 2013334.
Currently, the overriding legislative guide, namely the Criminal Procedure Act 1977 is a defunct
tool in properly regulating the use and retention of DNA samples and profiles on the National
DNA Database.
The DNA Bill looks to overhaul the current system wherein it: -

334
335

o

Mandates that all convicted offenders DNA samples are taken retrospectively and before
their release from prison.

o

Calls for Police Officers to be allowed to take non intimate DNA samples from arrestees
and convicted offenders. The collection of a non-intimate DNA sample by a specially trained
police officer from an arrestee or convicted offender ensures that a sample is quickly and
easily uplifted. The “invasiveness” of the methods of obtaining DNA samples (rubbing a
swab around the person’s mouth, or obtaining a drop or two of blood from a pin-prick to a
finger), are no different to having a breathalyzer taken on suspicion of drunken driving.

o

The DNA Bill ensures the creation of a DNA database in South Africa that will function
effectively not only as a tool for gathering inculpatory evidence, but also for gathering
exculpatory evidence, to appropriately eliminate suspects and so safeguard against wrongful
convictions or other miscarriages of justice.

o

The way in which the DNA profiles are stored on the DNA Database, namely by using
markers from the non coded regions of a person’s DNA ensures that no genetic disposition
or other distinguishing feature may be read from that profile other than gender. The retention
of the profile, in that form, is the same as a fingerprint, and therefore its retention does not
impact on the privacy of the individual in any way whatsoever.

o

The creation of a Reference Index, Crime Scene Index and Convicted Offender Index
ensures that DNA profiles are appropriately stored and managed.

o

Calls for an Oversight Committee to be formed which will monitor the implementation of this
legislation. The Oversight Committee will monitor the collection and storage of samples, the
performance of the Forensic Science Laboratory and the National Forensic DNA Database.
The Board will ensure compliance with ethical and privacy issues and ensure minimum
quality standards are set and adhered to. Over time the Oversight Committee will establish
the effectiveness of the legislation in the fight against crime and review the Bill in order that
any necessary changes are made to maximize the efficiency of the use of the Database as
a criminal intelligence tool.335

o

On the 29th of October 2013, The DNA Bill was approved by the National Council of Provinces
and returned to the National Assembly for consideration. It is important to note that the
Police Minister commented as follows on the impact of the Bill when fully promulgated: - We
remain confident that this legislation will support our strategic objective of contributing to

http://dnaproject.co.za/legislation-homepage/legislation/a-new-dna-bill
Ibid.
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the successful prosecutions of crimes through thorough investigations, thereby increasing
the detection rate of priority crimes, particularly crimes against women, children and the
elderly”.336

17.6. SOUTH AFRICA’S APPROACH TO DEALING WITH GENDER BASED VIOLENCE
The number of incidents of domestic violence, in which especially women, children and the
elderly are the victims, appear to be continually on the increase in South Africa. The National
Crime Prevention Strategy was initiated by Cabinet in March 1995. According to the NCPS,
Gender inequality, both in terms of popular attitudes and the inadequate service offered by
the criminal justice system to women, contributes to the high levels of violence perpetrated
against women.
“At present no figures exist regarding the number of domestic violence cases reported to
the SAPS because there is no such crime as “domestic violence”. Incidents of domestic
violence are included amongst figures relating to assault GBH, assault common, rape,
attempted murder, pointing of a firearm, etc” 337

“Violence against women
and children is unacceptable
in any form and under any
circumstances. To this end, our
Government remains committed
to preventing violence from
occurring at the first place
and holding the perpetrators
accountable for their actions,
while at the same time helping
them to change their behaviour.”
“Our prevention programmes are
premised on a more coordinated
and integrated approach by
Government and civil society
organisations,” she reported.

Source: SA news.gov.za( 28-2-2013)

17.6.1. JUSTICE, CRIME PREVENTION AND SECURITY
CLUSTER (JCPS),
The government, also established the justice, crime
prevention and security cluster (JCPS), which among others
has a responsibility to ensure that all the people of South
Africa are and feel safe and to build a victim-centred criminal
justice system that deals firmly with gender-based violence.
One of the roles of the Cluster is to prioritise crimes against
women and children and provide support.

This was highlighted by Social
Development Minister Bathabile
Dlamini in her address during
a roundtable discussion on
“the importance of primary
prevention of Gender-Based
Violence in the United Nations”
,during the 57th United Nations
Commission on the Status of
Women (UNCSW) taking place in
New York( 2013).

During a media briefing on the 24 February 2013338, the
JCPS reported that:

Source: SAnews.gov.za( 06.03. 2013)

•

They were concerned about the reports of sexual and
domestic violence, which continue to undermine the
rights of vulnerable people, in particular women and
children.

http://www.sabinetlaw.co.za/defence-and-security/articles/dna-bill-sent-back-na
http://www.saps.gov.za/docs_publs/legislation/dom_violence/dom_violence.htm#Record_Keeping_of_Domestic_Violence_Cases
338
Statement issued by the Justice Crime Prevention and Security Cluster ; Issued by: Government Communication and Information
System
336
337
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•

With regard to the re-establishment of the Family Violence Child Protection and Sexual
Offences unit in 2010, that nationally there are 176 established Family Violence Child
Protection and Sexual Offences Units attached to all police clusters in SAPS. The cluster
also reported that the Family Violence Child Protection and Sexual Offences (FCS) units
have proven effective in ensuring efficiency in combating and investigating crimes against
women and children.

•

The re-establishment of sexual offences courts will supplement the work that is being done
by the cluster to ensure that these cases are handled successfully

•

In support of the investigation of such crimes, Forensic Social Workers were appointed to
deal with crimes against children in order to provide expert evidence in court.

•

In support of the investigation of such crimes, over 2000 Forensic Social Workers were
appointed to deal with crimes against children in order to provide expert evidence in court.

•

Since the re-establishment there were a combined 36 225 years imprisonments and 695 life
imprisonments.

•

The Cluster has implemented various measures to ensure that these cases are dealt with
effectively and finalised in time while ensuring that victims receive the necessary support.
17.6.2. THE MULTI- SECTORAL APPROACH TO DEALING WITH GENDER
VIOLENCE

BASED

The foundation for dealing with violence against women is laid down by the general
principles that define the nature of human rights, i.e., universality, inalienability, equality, nondiscrimination, indivisibility, interdependence and interrelatedness; and the principles related
to the respect, protect and fulfil goals of human rights.

17.7. RESPONSE
Participation, inclusion, the rule of law, and accountability should be core values underpinning
the State’s response when it acts with due diligence to meet its obligations to eliminate violence
against women.
Coordinated and collaborative responses to violence against women result in better outcomes
for victims and perpetrators, enhanced processes in and between Agencies involved in
addressing such violence, improved service delivery and provision; and reduce violence
against women.
Such a response involves different sectors such as:

o

Police, (SAPS)

o

Judicial and legal services, ( Courts)

o

Health,

o

Social services including shelters, etc
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Table 80: Roles of different departments dealing with response to gender based
violence
ROLE OF
DEPARTMENT

RESPONSE

COLLABORATION

CHALLENGES

SAPS
The Constitution of the Republic of
South African, 1996 (Act 108 of 1996)
lays down that the South African
Police Service has responsibility to:
prevent, combat and investigate
crime;
maintain public order;
protect and secure the inhabitants of
the Republic and their property; and
uphold and enforce the law.
Create a safe and secure environment
for all people in South Africa.
prevent anything that may threaten
the safety or security of any
community investigate any crimes
that threaten the safety or security of
any community ensure criminals are
brought to justice; and participation in
efforts to address the causes of crime.
Record Keeping of Domestic Violence
Cases
All domestic violence incidents which
are reported to the police station
must be recorded in the Domestic
Violence Register. Regardless of
whether or not a criminal offence has
been committed, a member must fully
document every incident of domestic
violence on the form entitled Report
of Domestic Violence Incident.

According to the DVA:
Render such assistance
to the complainant as
may be required in the
circumstances, including
assisting or making
arrangements for the
complainant to find a
suitable shelter and to
obtain medical treatment;
if it is reasonably possible
to do so, hand a notice
containing information as
prescribed to the
complainant in the
official language of the
complainant’s choice;
and if it is reasonably
possible to do so, explain
to the complainant the
content of such notice in
the prescribed manner,
including the remedies
at his or her disposal in
terms

Inter Departmental
Management Team
(IDMT)
VEP Forums

According to a public
hearing report the
following were highlighted
as key challenges:
Inability to enforce issuing
of protection by police.
There was generally a
lack of human, material
and financial resources
to implement the DVA
properly
It was difficult for police
dockets to identify the
relationship between victim
and perpetrator: as a result
of this the incident was not
prosecuted as domestic
violence
Constant violation of a
protection order only
charged as such, without
reciprocal criminal charges:
prosecution of accused
downgraded to a lesser
crime
The safety dimensions
behind DVA not fully
understood: no risk
assessment conducted e.g.
removal of firearm
Discretion of a police
officer whether or not to
arrest the respondent and
guidelines are unclear:
arrests are seldom effected.

Where no arrest is made or any
charges lodged, the member must
document the reasons for not doing
so in his/her Pocket Book

Allegations of police
stations issuing guidelines
whereby only when police
is witnessing violence and
arrest will be conducted6.

Should a police officer fail to carry out
this commitment, the matter can be
reported to the station commissioner
at the relevant police station.
The station commissioner should
take disciplinary steps against the
member involved. The Police Service
will also refer the complaint to the
Independent Police Investigative
Directorate (IPID) for their
recommendations.
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HEALTH
The Department of
Health must provide professional
and accessible medical and
psychological services to victims
of crime and violence who
approach health-care facilities for
assistance.

Number of staff
trained with regards
to the “Management
of victims of sexual
assaults training”,
Provision of the medico
legal
Comprehensive
curriculum that
covers all aspects of
managing the victim
e.g. counselling,
medical treatment,
collection of forensic
evidence, follow-ups,
Post Exposure
Prophylaxis (PEP) and
the compulsory HIV
testing and referrals.

The Department is
a member of the
following:
Inter-Departmental
Management team
(IDMT) that manages
issues pertaining to
all victims of sexual
violence.
The Department is
also a member of an
inter-departmental
committee (IDC)
that oversees the
development and
implementation of the
Victim’s Rights Charter

In response to GBV
there are policies in
place including the
Primary Health Care
Package for South
Africa, the National
Guideline on Prevention,
Early Detection/
Identification and
Intervention of Physical
Abuse of Older Persons
at Primary Level.
The challenge though
is that these policies
do not stipulate as to
how are health workers
ought to respond to
GBV
The lack of human
resources, like key
specialist on forensic
field impacted negatively
on conducting medico
legal services to the
victims of domestic
violence. It was also
found that most of the
health care workers
were not familiar with
the domestic violence
act.

Primary Health Care
Package PHC is in
place,

SOCIAL DEVELOPMENT
The Department of Social
Development has the following
primary core functions:
Management and oversight over
social security, encompassing
social assistance and social
insurance policies that aim to
prevent and alleviate poverty
in the event of life cycle risks
such as loss of income due to
unemployment, disability, old age
or death occurring.

There is an integrated
database of Victims of
Crime and the Victim
Empowerment
Program is in place.
Shelters,

The department is part
of the IDMT

Developmental social welfare
services that provide support
to reduce poverty, vulnerability
and the impact of HIV and AIDS
through sustainable development
programmes in partnership with
implementing agents such as
State-funded institutions, NonGovernmental Organizations
(NGOs), Community-Based
Organizations (CBOs) and FaithBased Organizations (FBOs).

The Social development
website under the VEP
programme does not
have a database of
shelters7.
A study conducted
by the Commission
for Gender Equality
(CGE), revealed that the
department did not have
a standardized way of
subsidising the shelters
per victim.
Discrepancies were
found in terms of how
funds were allocated to
provinces and shelters8
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17.8.

Protection
The due diligence principle and other aspects of international law make it the obligation of
States to ensure that those whose human rights have been violated have not only access
to justice, but also to healthcare and support services that respond to short-term injuries,
protection from further violations and address longer-term harms.
The state is obliged to ensure that there are mechanisms in place for the protection and safety
of victims of VAW. While the State can play an important role in establishing and funding
services, it is often not the most appropriate body to run the services. Where possible, services
should be run by independent and experienced women’s non-governmental organizations and
other NGOs providing gender-specific, empowering and comprehensive support to women
survivors of violence.339The obligation to Protect requires the State to establish or promote
institutional arrangements that provide comprehensive and integrated support services such
as:

1.
2.
3.
4.
5.
6.
7.
8.

counselling,
shelters,
health care,
crisis support,(e.g. Rape crisis centres)
restraining orders,
Financial aid Financial support to victims of violence,
Support for the survivor in her employment
Ensuring observation to housing rights of the survivor

Fig.82340

339
340

Hand Book for legislation on VAW
http://www.npa.gov.za/ReadContent529.aspx
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17.8.1. SOCA UNIT AT THE NPA341

The Thuthuzela Care Centres (TTCs) is one of the programmes coordinated by the SOCA Unit
of the NPA. The TTCs are one-stop facilities that have been introduced as a critical part of
South Africa’s anti-rape strategy, aiming to reduce secondary victimisation, improve conviction
rates and reduce the cycle time for finalisation of cases.
According to SOCA, the Thuthuzela model is based on the concept of comprehensive,
integrated, intersectoral provision of services to victims of sexual violence. This model adopts
a victim-centred approach and facilitates victim empowerment by supporting the victim through
the criminal justice system with the objective of transforming him or her from a victim to a
survivor. It has the aim of both improving the care and treatment of rape victims at all points in
the criminal justice system, and thereby reducing secondary victimisation, as well as ensuring
the speedy, effective investigation and prosecution of sexual offences cases, thus ensuring a
reduction in cycle times and an increase in conviction rates.
In terms of this model:
o Health care providers play a critical role in attending to the medical, emotional and
psychological needs of victims by collecting and documenting evidence, networking and
interacting with other professionals involved in the care and management of victims, as
well as referral of patients for longer-term care.
o

All role-players must ensure that patients do not experience secondary traumatisation
through the process of seeking justice and/or medical treatment.

o

Each TCC should be based in a separate area inside a health care facility, offer services
24 hours a day, and be linked to a Sexual Offences Court. It should also have health care
professionals who are specifically assigned to the centre and are responsible for forensic
and clinical management. Health care professionals are required to be available 24 hours
a day and provision must be made for preventative and curative medical care.

o

Health care facilities must be staffed by a Site Coordinator, victim assistance officer and
case manager, NGO or DoSD counsellors, identified referral services, trained charge
officers and trained investigating officers who will be available to take statements at the
facility on a 24 hour basis.

o

Doctors and/or forensic nurses are responsible for examining the victims in accordance
with established medical procedures and documenting this evidence on the J88 form.
Included are various models for crisis counselling, which vary from volunteers based at the
TCC to those who are available on-call.

The following outcomes are sought to be achieved by the TCC Model:

341

Ibid

o

centralisation of all rape investigations;

o

prompt transport of victims;

o

examination and care of victims;

o

increased communication between prosecutor, police and victim;

o

development of best practices for speedy and sensitive investigation of cases;

o

accurate data collection and analysis; and

o immediate crisis counselling for victims.
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Services offered at the Thuthuzela Care Centres (TCCs):
o
o
o
o
o
o
o
o
o
o
o
o
o
o

Welcome and comfort from a site co-coordinator or nurse.
An explanation of how the medical examination will be conducted and what clothing might be
taken for evidence.
A consent form to sign that allows the doctor to conduct the medical examination.
A nurse in the examination room.
After the medical examination, there are bath or shower facilities for the victims to use.
An investigation officer will interview the survivor and take his/her statement.
A social worker or nurse will offer counseling.
A nurse arranges for follow-up visits, treatment and medication for Sexually Transmitted
Infections (STIs), HIV and AIDS.
A referral letter or appointment will be made for long-term counseling.
The victim (survivor) is offered transportation home by an ambulance or the investigating
officer.
Arrangements for the survivor to go to a place of safety, if necessary.
Consultations with a specialist prosecutor before the case go to court.
Court preparation by a victim assistant officer.
An explanation of the outcome and update of the trial process by a case manager.

17.9. Prevention
Prevention is about identifying and addressing underlying causes of a problem, rather than
focusing solely on its results or impacts. So in terms of violence against women and girls,
prevention means looking at things like attitudes, behaviours, practices and ‘social norms’ that
have been shown to contribute to violence, and working out strategies to change these.
The UN defines three levels of prevention:
o
o
o

primary, such as preventing violence from happening in the first place;
secondary, which corresponds to the immediate response after violence has occurred to limit
its consequences; and
tertiary, or the longer-term care and support for those who have suffered violence.

17.10. INITIATIVES BY DIFFERENT SECTORS TO ADDRESS VIOLENCE AGAINST
WOMEN
17.10.1. National Prosecuting Authority
Sexual Offences and Community Affairs (SOCA) Unit
The SOCA Unit was established with the main objective of eradicating all forms of genderbased violence against women and children.
The objectives of the unit are:

o

To reduce the victimization of women and children including secondary victimization of
complainants

o

To raise public awareness of the scourge of sexual offences and domestic violence

o

To enhance the capacity to prosecute sexual offences and domestic violence cases and
improve the conviction rate of sexual offences cases;

o

To establish multi-disciplinary care centers and adopt a victim-centered approach;
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o

To develop skills of all role players in the multi-disciplinary prosecution of sexual offences;

o

To reduce the cycle period for the finalization of cases.
The NPA has adopted the Uniform Protocol for the management of victims, survivors and
witnesses of Domestic Violence and Sexual Offences.
The Objectives of the Protocol are:

•

To promote the education of victims in relation to their rights and responsibilities.

•

To promote the education and awareness of service providers in relation to their duties and
the legal process.

•

To promote an attitudinal change in the treatment and understanding of these victims and
addressing the gender imbalances.

•

To empower victims to make informed decisions

•

To further entrenching the need to uphold and promote the rights enshrined in the Constitution
so as to instil confidence in the CJS.

•

To bring qualitative uniformity to different services and providing equal access to services.
The Ndabezitha Project with the National Prosecuting Authority (NPA) trains traditional
leaders and clerks of the court in domestic-violence matters in rural areas.
The Ndabezitha Project is an initiative led by the NPA Sexual Offences and Community Affairs
Unit in partnership with the DOJ& CD Chief Directorate of the Promotion of the Rights of
Vulnerable Persons, the National House of Traditional Leaders and the Malibongwe Women
Development Organisation342. It is a public awareness and legal education initiative aimed
at empowering rural communities on the issues of domestic violence. The project seeks to
bridge the gap in service provision between urban and rural communities and also between
men and women, and boys and girls. The broad objective of the Ndabezitha Programme is to
fight domestic violence in rural communities.
The project also aims to:

342

o

Empower rural men and boys on domestic violence and its laws.

o

Engage men and boys in developing strategies to combat and prevent domestic violence,
and also engender positive behavioral changes in domestic relationships.

o

Develop strategies to integrate restorative justice as an intervention mechanism in domestic
violence.

o

Educate people in rural communities on sexual violence and human trafficking, particularly in
instances linked to domestic relationships.

o

Empower rural women and girls on issues of domestic violence and legal intervention.

o

Engage rural women and girls in collaborative work with men and boys towards developing
strategies to combat and prevent domestic violence in rural communities.

o

Educate rural women and girls on restorative justice as an effective intervention measure in
domestic violence.

http://www.gov.za/speeches/view.php?sid=15982
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Target group
o
o
o

Rural men and boys of no particular age.
Role-players in rural communities active in the intervention process in domestic violence.
Community members ( men and boys) and role-players (including members of the Ndabezitha
alliance)
Target areas
The target areas have been identified from the provinces where traditional houses are located.
They are:

o

KwaZulu-Natal

o

Eastern Cape

o

Limpopo

o

Northern Cape (including the Western Cape Khoi-San Council)

o

Mpumalanga

o

Eastern Cape

o

North West
17.10.2. 16 DAYS
The 16 Days of Activism for No Violence against Women and Children is an international
campaign which takes place every year from 25 November (International Day for the
Elimination of Violence against Women) to 10 December (International Human Rights Day).
During this time, the South African Government runs a 16 Days of Activism Campaign to
make people aware of the negative impact of violence on women and children and to act
against abuse. Every year, government, civil-society organisations and the business sector
work together to broaden the impact of the campaign.
17.10.3. ONE STOP CENTRES (KHUSELEKA MODEL)
The Department of Social Development, funded by the European Union, has implemented
a Victim Empowerment Programme. One of the components of the Programme is the
development of “one-stop centres”, which offer a range of integrated services to victims of
violent crime, including legal assistance, medical care, psycho-social support and shelter
services. The concept of a One-Stop Centre acknowledges the importance of making it
as easy as possible for victims of crime to access relevant services by integrating them in
one location. They provide a range of services, including medical and forensic assistance,
counselling and court preparation to survivors of gender-based violence, specifically women
and children. The first one-stop centre, the Khuseleka One-Stop Centre, was launched on
the 5th October 2011 in Limpopo. The centre provides service on a 24 hour basis and brings
together a diverse number of government departments and civil society organisations which
had previously operated in separate locations. It has the capacity to house up to 30 adults and
12 children for a period of up to 6months.
It provides all required services for women and children who are victims of violence such as
trauma counselling and psychosocial support, health care, police services, legal assistance,
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and shelter services.67 A second Khuseleka One-Stop Centre will be opened in KwaZulu Natal
in the course of 2012. Other One-Stop Centres have also been established under the Violence
against Women Project. These centres also provide a range of services to survivors of genderbased violence. Four of these centres, based in Mpumalanga, the Eastern Cape, the Western
Cape and the Northern Cape, have been handed over to the South African government. Two
additional centres, one in Vryburg (North West) and one in Sunnyside (Gauteng) are currently
being run by UNODC and will be handed over to the government in the course of 2012.
In addition to counselling and support services, the Vryburg and Sunnyside centres provide
crisis-accommodation, run awareness-raising campaigns and educational programmes in
schools, as well as programmes targeting perpetrators to break the cycle of violence and to
address the root causes of the violence.
17.10.4. Sexual Offences Courts
The specialised Sexual Offences Court was first introduced in South Africa as a pilot project
aimed at improving the adjudication of sexual offences in 1993 at Wynberg Regional Court in
Cape Town. The court was considered as an intervention mechanism to prevent secondary
victimisation that is suffered by the victims at the hands of the criminal justice system.343
The main objectives for the Wynberg Sexual Offences Court were:
o

To reduce insensitive treatment of victims in the criminal justice system by following a
victim-centred approach;

o

To adopt a coordinated and integrated approach among the various role-players who deal
with sexual offences;

o

To improve the investigation and prosecution, as well as the reporting and conviction rates
in sexual offences case344.

The establishment of the Sexual Offences Court led to increased conviction rate of over 80%
in less than a year.345 However the courts were closed due to a number of challenges such as
lack of specialised personnel and resources (Structures, financial and human resources). The
Sexual Offences Courts have been re-establishment in 2013.
The re-establishment of the Sexual Offences Courts will ensure that the court system deals
more promptly, responsively and effectively to sexual violence. Research by the Department
Justice and Constitutional Development found that these courts reduce secondary victimisation
and contribute to the efficient prosecution and adjudication of sexual offence cases. Some 57
Regional Courts have been identified for upgrading to operate as Sexual Offences Courts.
The plan is to have 22 courts fully operational by the end of 2013 and the remaining 35 will be
set up within the next three years.

343
Report on the Re-Establishment of the Sexual Offences Courts. Ministerial Advisory Task Team on the Adjudication of
Sexual Offences Matters. April, 2013
344
Ibid
345
Minister of Justice Speech at the Media Brief on The Re-Establishment of the New Sexual offences Court Model on the 6th
August 2013 at Tshedimosetso House in Pretoria.
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17.10.5. The CGE’S interaction with DoJ & CD and SAPS

Table 81: Information gathered by the CGE when interacting with DoJ & CD and SAPS
ISSUES ON VIOLENCE
AGAINST WOMEN
Laws

RESPONSES FROM GOVERNMENT DEPARTMENTS

o
Domestic Violence Act 116 of 1998
o
Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007
o
Prevention and Combating of Trafficking in Persons Act 7 of 2013
Standards Complied with High standards have been set by the SORMAA in ensuring that measures are taken to punish the redress of sexual
in terms of implementing violence committed against women, girls and mentally disabled. Whilst the SORMAA does not expressly mention
women, it clearly stipulates that (in its objectives), “certain measures” must be undertaken to protect “certain victhe laws
tims” of sexual violence.
Special measures that are clearly provided for in the SORMAA include the fact that:
Both the SORMAA and the Prevention and Combating of Trafficking in Persons Legislation create obligations at the
highest political and administrative levels of government. At political level, there is accountability imposed through
requiring the Minister of Justice and Constitutional Development to ensure that the role player departments report
on the implementation of the SORMAA and similar provisions exists in the current Trafficking law. In both instances
the management of the implementation of the SORMAA and the Trafficking law is placed at the level of the accounting officers of the various departments/role player institutions. Thus Inter - sectoral Committee is established at
the level of Directors-General of the Department of Justice and Constitutional Development; Department of Social
Development and Health, National Commissioners for Correctional Services and South African Police Services and
the National Director of Public Prosecutions.
The SORMAA and the Trafficking in Persons legislation prescribe that the legislation must be implemented from an
Inter-sectoral perspective and do so even by requiring that the National Policy Frameworks must be developed from
an Inter-sectoral approach.
Women victims of sexual violence can now apply to courts to have the alleged perpetrators go through compulsory
HIV testing. This measure is a strong measure as it can be placed before court as an aggravating circumstance if the
alleged perpetrator is found guilty.
The police also have the powers to use the compulsory testing provisions as part of the investigation into the sexual
violence committed. A public stance has been taken by the SAPS in Limpopo and Gauteng Provinces to use compulsory testing as part of the investigative steps.
Chapter 3 and Chapter 4 create specific statutory offences against children and against persons who are mentally
disabled. These offences include sexual exploitation, sexual grooming, exposure or display of or causing exposure
or display of pornography of or to children or persons with mental disability etc. The offences are comprehensive
in nature.
Furthermore Chapter 6 of the SORMAA establishes the National Register for Sex Offenders which registers persons
convicted for sexual offences against children or persons with mental disability. Whilst the current conviction process
is progressing well, concerted efforts have been made to ensure that there are entries of historical convictions, i.e.
before September 2009, of persons convicted for sexual offences against children or persons with mental disability.
The Trafficking in Persons law goes further and provides for the systematic collection of data by all relevant role
players.

SAPS

The SAPS contributes to country reports compiled by the DWCPD regarding compliance to international instruments
regarding violence against women. In addition the training curricula for front line services and investigators that
address domestic violence and sexual offences include such instruments as the Convention for the Elimination of
All Forms of Discrimination Against Women (CEDAW) and United Nations’ Convention on the Rights of the Child
(UNCRC).
In addition to this the SAPS is represented on the Gender Based Violence Council that was established by the DWCPD
whose purpose includes the following:
o Ensuring a comprehensive helpful response to victims and survivors of Gender- Based Violence;
o Formulating and implementing strategies to prevent Gender-Based Violence;
o Reviewing and monitoring the implementation of the existing 365 Days National Action Plan for no Violence
against Women and Children which was adopted on 08 May 2007;
o Providing government with an advisory platform by leading the development and maintenance of consensus on
policy and strategic issues; and
o Building commitment and fostering high level relationships to prevent, decrease and eliminate gender based
violence.
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Access to information on
legislation for persons
with disabilities

o

Review of Legislations

In 2008, the Department conducted two studies on the implementation of Domestic Violence Act. One study focused
on identifying weaknesses within the Criminal Justice System including the processes, systems and protocols that are
existing to ensure the effective implementation of the Domestic Violence Act and identification of gaps to introduce
improvements in internal processes.

o

The Department produced materials dealing with vulnerable groups in Braille. Braille materials have been
produced on the Domestic Violence Act and Maintenance Act.
Audio based information is also encouraged although this trend has not yet picked up. More still needs to be put
in place to ensure the responsiveness of the state resources to the needs of people with disabilities. Currently,
Court Services provides specialized services for disabled people in courts through the provision of the following
services:

SAPS

Legislation is required to be reviewed after five (5) years of implementation. In addition, the SAPS review legislation
on violence against women from time to time and when the need arises.
The current legislation of DV is in the process of being reviewed and is led by the Department of Justice and
Constitutional Development (DoJCD) with the SAPS as a member of the DV review Task Team. In November 2012 the
SAPS convened a two (2) day National Work Session for the purpose of establishing, through a facilitated process,
whether and to what extent the existing National Instruction 7/1999 and the Domestic Violence Act (116 of 1998)
require amendment.
As a way of taking this process forward, the SAPS is in the process of developing a project plan to draft proposed
changes to relevant clauses in the legislation in terms of SAPS obligations embedded in the Act and the National
Instruction 7 / 1999 which will be used. The summary of proposed changes agreed by SAPS will be used to engage
with the DoJ&CD in the envisaged review process in respect to Domestic Violence
National Plans

The Department has a National Action Plan for the effective implementation of the SORMAA which partially address
this issue. The approach has largely been through the promotion and protection of vulnerable groups through
ensuring that the national legislation responding to the various obligations to which South Africa is a signatory to.

Multi-sectoral approach
to end VAW

The Department is the lead department in ensuring the Inter-sectoral implementation of the Domestic Violence
Act, 2008; the SORMAA, 2007 and the management of trafficking in person’s offences. The Inter-sectoral structures
are mandates by the SORMAA and the TIP Bill. Currently there are also Inter-sectoral structures focusing on Victim
Empowerment Programmes. Various structures have different strengthens and challenges.
The Inter-Sectoral Committee on the Management of Sexual Offences consists of the Directors-General (DGs) of the
various departments with explicit roles and responsibilities in the implementation of the SORMAA. A number of
stakeholders have been invited to extend the scope of stakeholder involvement. These include the Department of
Basic Education, Legal Aid South Africa, Department of Women, Children and People with Disabilities, Department of
Cooperative Governance and Traditional Affairs (CoGTA).
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Response

The SAPS 10111 hotline is currently the main tool used for reporting all crimes including gender based violence
crimes. In addition the Human Trafficking Helpline is in place but is not currently funded by any of the Departments.
Both the SAPS and Human Trafficking Helpline are published in the Department’s Public Education and Awareness
Programmes.
The SAPS is empowered by legislation to investigate violent crimes against women and girls for the purpose of
prosecution by courts. The relevant Acts are as follows:
o
o
o
o
o

Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007 (Act No 32 of 2007)
Sexual Offences Act, 1957 (Act No 23 of 1957)
Protection from Harassment Act, 2010 (Act No 17 of 2011)
Children’s Act, 2005 (Act No 38 of 2005)
The Prevention of Organized Crime Act, 1998 (Act No 121 of 1998

In order to support the implementation of this legislation, the SAPS developed and are implementing National
Instructions which are the National Instruction on Sexual Offences (3 / 2008) and Domestic Violence National
Instruction (7 / 1999) which direct members on the services to be provided for victims of domestic violence and
sexual offences. In addition, the National Instruction for Children in Need of Care and Protection 3 / 2010 provides
measures that can be taken by the police to address crimes against children (including the girl child).
The SAPS established specialized investigative capacity through the Family Violence, Child Protection and Sexual
Offences (FCS) Units in every policing cluster (176) in South Africa. These units detect, investigate and disrupt FCSrelated crimes.
The SAPS is also guided in the provision of victim-friendly services through the National Instruction on Victim
Empowerment (No 2 / 2012). This National Instruction is aimed at ensuring that members comply with Government’s
Service Charter for Victims of Crime (the Victims Charter). The National Instruction requires victims to be treated
with respect, provided with information, be given the opportunity to provide information with regard to their case as
well as ensuring that practical assistance is given to all victims of crime.
The Commission for Gender Equality – 2013
Senior officers at police stations are tasked to conduct regular first level inspections of the relevant registers and
conduct regular in-service and practical training to front-line service members.
.
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Protection and Support

The Constitution of South Africa (1996) contains a Bill of Rights which protects all people in the Republic of South
Africa regardless of gender, race, religion and any other social distinction.
This is further affirmed in the following legislation and directives:
o
o
o
o
o
o

Domestic Violence Act 116 of 1988,
National Instruction 7 1999,
Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007,
Sexual Offence National Instruction 3/2008,
National Instruction 2/2012 Victim Empowerment,
Standing Operating Procedures for the reporting of FCS- related crimes

DOJCD

Currently, psycho-social support services are provided through the National Prosecuting Authority’s programmes
as when before and during the court processes. These support services are offered through the Court Preparation
process which introduces the victim or complainants to the processes involved in court. In addition, the National
Prosecuting Authority coordinates the Thuthuzela Care Centre which uses a one-stop-service for the effective
coordination of evidence and to reduce secondary victimization of victims. The Thuthuzela Care Centers are being
rolled out progressively in areas where there are no coordinated services for victims of sexual offences.
Other support services are provided by the Department of Social Development and the Department of Health
through the provision of social workers who provide crisis counseling and trauma counseling services. Where the
victim has been assessed by a social worker and advanced therapy such a victim is then referred for psycho-therapy
offered by the psychologists from the Department of Health.

SAPS

The SAPS Victim Empowerment Programme (VEP) is aimed at reducing victimization and offending, repeat
victimization and offending and preventing victimization through the delivery of services. Since the implementation
of the programme particularly the establishment of the Victim Friendly Rooms at police stations and service/contact
points, victims are frequenting this facility on a regular basis. This is evident when visiting VFRs and perusing the
attendance registers.
Victim Friendly Rooms (VFRs) have been developed at most of the service points which includes police stations,
satellite police stations, contact point, international airports, Family Violence, Child Protection and Sexual Offences
(FCS) Units and railway police stations. In cases where police stations have no VFR’s an alternative rooms have been
identified in which victims can be interviewed to ensure that all victims receive victim friendly services. To date there
are 919 victim Friendly Rooms (VFRs) including contact points, airports, railway points and satellite police stations.
The FCS Units are encouraged to follow a victim-sensitive approach when investigating FCS-related crime. The SAPS
continues with its public education and awareness which are conducted by Provinces and stations, particularly in
support of calendar events and festive seasons. These include Child Protection Week, Youth Month, Women’s Month,
and the 16 days of Activism Campaign and during the Ministers Izimbizos. During these events communication
material is distributed to all communities and interested groups.
The Development and dissemination of promotional materials including posters, pamphlets and booklets for police
is also distributed to all police stations to capacitate members. This encourages reporting as well as alleviates the
fear of being victimized. During these public education and awareness programmes, women, girls and boys are
encouraged to report acts of violence against them.
The SAPS mandate (in terms of section 205 of the Constitution for the Republic of South Africa of 1996) are to:
o
o
o

Prevent, combat and investigate crime,
Protect and secure inhabitants of the Republic
Uphold and enforce the law

In order to assist victims, the SAPS provides first line services by taking statements, investigating cases and referring
victims to other service providers - if needed e.g. for counseling, legal advice, shelters, medical treatment, child and
Youth Care Centre for safe accommodation and care of children.
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Prevention

Programmes are generally tailored to address members of the community. However, in the previous year the
Department has taken a concerted effort to understand the public education by targeting children and youth in
schools. Attached is a report outlining the desegregation of data regarding public education conducted targeting
boys and girls in schools. Such outreaches are not focusing on a separate group because of the time constraints and
the need to present general information on the SORMAA.
A needs analysis has been conducted to determine the viability of the use of educational games to conduct
educational programmes for children and youth in schools. This study will result in the development of a game that
will target both girls and boys as part of the Public Education on the SORMAA.
The Departmental approach is to provide support to courts to implement legislation relating to vulnerable groups.
Therefore, a generic gender based violence evaluation has not been conducted. However, the Domestic Violence Act
was assessed after 10 years of its implementation by the Gender Directorate within the Department.
The SORMAA has not been evaluated as it has only been implemented since 2008 and its National Policy framework
had to be resubmitted to Parliament in August 2011 after further consultations with the Non-Governmental
Organizations. The evaluation of the implementation of the SORMAA is done as and when challenges are experienced.
In terms of the National Policy Framework on the management of sexual offences, a comprehensive evaluation will
be conducted in the third year of its implementation and on the fifth year.
Therefore the first mid-term evaluation of the SORMAA will be conducted and finalized by August 2014.
----------------------------------------------------------------------------------Currently, the Department has conducted awareness raising projects through the Public Education and Communication
Programme. A number of interventions have been embarked upon over the past three years which include various
medium of communication including newspaper inserts, radio and TV talk shows and information sessions with
specific groups.
A special focus was given through providing information sessions in the Northern Province villages where there were
high levels of pregnancies reported, a newspaper insert developed and distributed through newspapers during the
16 Days of Activism of No Violence Against Women and Children in 2011/2012 to raise awareness on the various roles
and responsibilities of the various departments/institutions responsible for the implementation of the SORMAA and
in 2012/2013 the newspaper inserts focused on the National Register for Sex Offenders.
The full report of Public Awareness and Communication Programmes conducted by the Department for 2012/2013
is attached as annexure “B”

SAPS

The Police conduct public education and awareness raising campaigns that include content on addressing crimes
against women and children on an ongoing basis. The police in partnership with traditional leaders address harmful
cultural practices that are linked to crime. These are identified in terms of local practices. An example, the practice of
fining rape perpetrators in lieu of reporting is explained as encouraging repeat offending. The SAPS engages in public
education and awareness campaign to support of calendar events and festive seasons. These include the 16 days of
Activism, Youth Month Women’s and Child Protection Week.
During the events the police distribute the promotional material to sensitize girls and boys about the detrimental
effect of violence in the family. The development promotional materials including leaflets, pamphlets and booklets
to make the victims aware of the violence and enable them to protect themselves, coupled with the intensive public
education and awareness campaigns.
Public education and awareness, Duty Calls programme on TV, Corporate Communication Services arrange press
conferences that indicate status of cases that attract the public interest. The SAPS engages in public education and
awareness campaigns targeting women, girls, men and boys during calendar events throughout the year. Programmes
include workshops, round table discussions, door to door campaigns, pamphlet distribution, radio /TV interviews,
adopting school projects and skills development.
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Effectiveness of measures Whilst there are no formal “mechanisms” between the NPA and the DOJ&CD, there are such within the National
to prevent violence
Operational Inter sectoral Committee on the Management of Sexual Offences (the National OISC) which includes
the NPA.
These include targeted messaging such as the Newspaper Spread produced in 2012. The development of the JCPS
cluster Business Process Map on the Sexual Offences was primarily initiated by the National OISC but was finalized
by the DOJ&CD and the NPA.

SAPS

The SAPS constantly monitors the effectiveness of the Domestic Violence Act, 1998 (DV Act) with the view to
improving compliance and service delivery towards victims of domestic violence and other related crimes against
women and children. The National Office also conducts compliance visits to provinces and police stations to monitor
the effectiveness of the implementation of the DV Act.
Training

The Department has recently established the Judicial Education Institute (SAJEI) which will be responsible for
providing training for the judiciary. The SAJEI is a fully funded state institution and provides training by judicial
officers to maintain the separation of powers.
The Justice College is responsible for training other court officials and other officials within the Department to
improve their capacity in the administration of justice. These court based role players include court clerks, cash hall
clerks, Court Manager, Cluster Court Managers, Investigators, Registrars, and Information Management Officers etc.
Legislation prescribes that the training of health professionals, the police officers and the prosecutors must include the
Social Context training to help create the sensitivity that is required from these role players. Whilst no corresponding
provision exists in the Domestic Violence Act, 2008, the Inter-Departmental Training Manual on Domestic Violence
which is used to train various stakeholders contains a module on social context.
The trafficking in Persons Bill also requires the inclusion of social context training of health professionals, police
officers and prosecutors.
---------------------------------------------------------------------------------All training sessions include Social Context Training. Through the Inter-Departmental Training Manual Developed by
the NPA, all the role-player departments include the Social Context which sensitizes the trainees of the social context
and dynamics that may affect effective implementation of the SORMAA if not identifies and if the officials are not
aware of such social context.
The Department in conjunction with the Department of Social Development has started a programme through which
frontline officers are provided training on the SORMAA, Victims Charter and Victim Empowerment. This training
addresses the social context training and sensitizes officials on the difficulties relating to taking gathering statements/
information from victims of sexual abuse and how to sensitive approach to victims of sexual offences.

SAPS

As part of In-Service Training the SAPS introduced the five (5) day Domestic Violence Learning Programme (DVLP)
which is presented throughout the year at the various decentralized training institutions as well as basic training. This
training includes sensitizing members on the social context and complex nature of domestic violence and addressing
gender-based and other social myths justifying domestic violence, especially against women.
The Victim Empowerment Learning Programme also sensitizes members to gender and other social distinctions in
order to prevent secondary victimization.
Domestic Violence Learning Programme (DVLP) – 5 days aims include:
o developing the necessary skills to enable members to deal with incidents of domestic violence in a sensitive,
professional and efficient manner; and
o improving the services rendered to victims of Domestic Violence within a gender-sensitive and victim-centered
context.
HRD to provide breakdown of figures on VEP, DV, SO (1st responders and investigating offices)
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Strategies in place to
The Department for Women, Children and Persons with Disabilities (DWCPD) are developing a comprehensive
overcome these attitudes Strategy to address the harmful cultural and religious practice example being ukuthwala and initiation schools for
young women. In the absence of a specific crime the South African Police Service (SAPS) has utilized existing related
crimes to address this issue.
These include kidnapping, abduction and sexual offences. In this regard detection, investigations and arrest of
perpetrators are conducted.
The Police conduct public education and awareness raising campaigns that include content on addressing crimes
against women and children on an ongoing basis. The police in partnership with traditional leaders address harmful
cultural practices that are linked to crime. These are identified in terms of local practices. An example, the practice of
fining rape perpetrators in lieu of reporting is explained as encouraging repeat offending.

SOCIAL DEVELOPMENT

The Victims Empowerment Programme (VEP) Directorate has strategy of creating dialogue with active participation
from women groups and also men groups. Through the Strategy to Engage Boys and Men as Partners in the Prevention
of Gender Based Violence (GBV), the Directorate is able to engage at a communal level to assess profile and bring to
the fore matters prevalent in communities such as rape, abuse, domestic violence and patriarch poverty.
The Directorate has in the past supported the Girl Child concept through the funding of the South African Girl Child
Alliance in recognition of CEDAW and the ILO on child labour practice. Through our Change Agent concept we are
able to generate dialogues and identify societal issues prevailing in households and communities.
The Department is also a member of the National Council on GBV (NCGBV) chaired by the Deputy President and will
priorities issues of GBV. The Inter-ministerial Committee (IMC) on GBV is led by the Minister of Social Development
and has developed a plan to eradicate GBV with special attention to the pillar of prevention.
The Department is also actively involved in promoting the UN Orange Day “Unite to End Violence Against Women
and Girls” campaign
Statistics and Research
Data Collection
on the extent, causes and Currently, data is collected from the Departments within the JCPS cluster through the manual submission of data
effects of violence
requested. The Inter-sectoral Committee on the Management of Sexual Offences has recommended the development
of a manual data collection tools and committee. The Department is in the process of establishing such a committee
which will facilitate the continuous provision of information rather than provision of information on a reactive basis.
This committee will focus on sexual violence and later on trafficking in persons. In addition to this initiative, the
Department, in 2012/2013 initiated a project to collect data from Non-Governmental Organizations. This data
collection mechanism will enhance exchange of information between the government departments and Civil Society
Organizations where cases are not handled appropriately. The project is currently managed by the University of
Pretoria and still needs to be strengthened.

SAPS

The Crime Administration System (CAS) captures all full details of the incident reported and Crime Information
Management Centre is able to retrieve data on CAS regarding crimes related to domestic violence and those
committed in terms of legislation for sexual offences and other related crime codes.
Harmful Traditional
practices and Female
circumcision

The Children’s Act 38 of 2005, S12 (1-7) prohibits social, cultural and religious practices that are detrimental to the
well-being of girl children.
The Department has undertaken educational workshops and awareness drive to educate stakeholders including
traditional communities about provisions in the legislation on the protection of girl children from early and forced
marriages.
Through national workshop on the violation of the rights of girl children through the abuse of the cultural practice of
ukuthwala; the Department mobilized State Departments, Civil Society and traditional communities to promote and
protect the rights of girl children in cultural and traditional practices. The Department held dialogues on ukuthwala
of girl children with the stakeholders in Lusikisiki in the Eastern Cape.
The Gender Directorate conducts Gender Sensitization workshops that cover issues of negative and harmful
practices. This topic is also usually covered during Gender and Masculinity Workshops specifically targeting male
officials. There is need to also promote positive and constructive traditional practices.
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Sanctions against the Law
enforcement officers who
engage in acts of violence
against women in the
course of their duties
or refuse to conduct
investigation.
Challenges that lead to
the withdrawal of cases

In terms of the South African Police Act, 1995 the current Independent Police Investigative Directorate (IPID) has
extensive powers to investigate gender based violence committed by the police in intimate relationships they are
part of including murder and domestic violence. It further provides powers to the IPID to investigate police refusal to
investigate or process a domestic violence case. Detailed reports can be obtained from the IPID.

Prosecution of the cases is the sole purview of the NPA. However, the department captures court statistics and lists
some of the delays in criminal matters recorded in courts. As there is no general data capturing tool for gender based
violence as an offence in general, the statistics to be provided will be based on legislation relating to gender based
violence.
The input provided is specific to the following forms of violence against women:
o Sexual Offences
o Domestic Violence
o Trafficking for Sex Purposes
o Trafficking of Children
o Cases may collapse for various reasons including
o Postponement where further evidence came to light.
o Postponement on the request of the defendant’s attorney or advocate
o Postponement on the basis of ill-health of the victim or witness or the defendant
o Unavailability of one of the court officials etc. for valid reasons
The following are examples of reasons why cases of violence against women are withdrawn:
1.
2.
3.
4.
5.

The offender is the breadwinner and his/her arrest will have an impact on the quality of their life
(accommodation, income, support, etc);
Intimidation/threats on the part of the offender;
Requests/recommendations/pressure on the complainant (usually the victim) from family members;
Lack of trust in the legal system; and
Long postponements of cases (court).The following procedures are prescribed for the withdrawal of
cases.

Withdrawal before court 1st date and appearance:
1.
2.
3.
4.
5.
6.
Challenges
in
implementation
legislation

The investigating officer obtains the complainant’s withdrawal statement and places in the case
docket;
The case docket is submitted to the Senior Public Prosecutor (SPP);
The SPP will decide to prosecute or will decline to prosecute.
Withdrawal during the court process:
If the complainant(victim)indicates their intention to withdraw once the court process has commenced,
he / she needs to inform the prosecutor;
The prosecutor will submit the request to the presiding officer in court for their consideration.

the The Department in conjunction with the JCPS cluster departments/institutions compiles an Annual Report on
of the implementation of the SORMAA. This report is due for submission in Parliament. Current challenges include
the need for a comprehensive information management system which will reduce the amount of time taken in
coordinating reports, information coordination and the need to rationalize the Child Protection Register and the
National Register for Sex Offenders.
As indicated earlier, the Departmental Information Management Tools and Systems do not include the victim’s data.
It would therefore require a special research project to assess the extent of access of services by women. Victims of
trafficking for sex purposes are often girl children and women.

17.10.6. THE INDEPENDENT COMPLAINTS DIRECTORATE (ICD )
The ICD has been compiling reports in terms of section 18 of the DVA and presenting them to
parliament. In the twenty-third (23rd) report, the Independent Police Investigative Directorate
(IPID) indicated that the 23rd report was the last report relating to the South African Police
Service’s non-compliance in terms of the Domestic Violence Act (DVA), Act 116 of 1998
(DVA) produced by the Independent Complaints Directorate (ICD) as the Independent Police
Investigative Directorate (IPID) has no longer any mandate to deal with any domestic violence
related non-compliance matters.( Act, Act 1 of 2011 came into effect on 1 April 2012 the IPID)
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a. The Mandate of The ICD in respect of incidents of non-compliance with the
Domestic Violence Act
(This mandate relates to the ICD as it existed until 2012 )

In terms of the South African Police Service Act, Act 68 of 1995, the ICD is empowered to
investigate all cases of misconduct against the SAPS and the Municipal Police Services,
including the following categories of offences and misconduct:
o

Where a member kills or causes the death of any person involved with him/her in a domestic
relationship, such as a spouse.

o

Where a member commits an offence such as assault, rape, etc. against a person in a
domestic relationship with the member, such as a spouse.

o

Where a member refuses to assist a victim of domestic abuse.

The Domestic Violence Act provides that failure by a member of the South African Police
Service to comply with an obligation imposed in terms of this Act or the National Instructions
referred to in the DVA (subsection (3),) constitutes misconduct. The Independent Complaints
Directorate must forthwith be informed of any such failure reported to the South African Police
Service.
Furthermore, the ICD must, every six months, submit a report to Parliament regarding the
number and particulars of matters reported to it, setting out the recommendations made in
respect of such matters. Therefore, the SAPS is obliged to report to the ICD all misconduct
cases pertaining to non-compliance with the DVA.
The ICD can exempt members where a valid explanation for non-compliance is offered.
Where exemption is refused, the ICD could investigate or ask the SAPS to investigate with the
ultimate purpose of holding a disciplinary hearing.

b. Audits of police stations conducted by the ICD in respect of the implementation
of and compliance with the DVA
When conducting audits, various types of non-compliance cases are handled by the ICD. They
include failure to:
o

arrest the abuser if an offence of violence has been committed,

o

arrest the alleged transgressor where a warrant has been issued,

o

dispatch a police vehicle to a scene of domestic violence,

o

establish whether the person has a valid license to possess the firearm,

o

inform a victim on where and how to access alternative shelter, if available,

o

advise complainants of options (e.g. to lay a criminal charge or apply for a Protection Order
or both);

o

open a docket and refer the matter for the prosecution;

o

to keep a copy of the protection order after it has been obtained from court.

o

inform victim on where and how to access counseling services, where required,

o

inform victim on where and how to obtain a protection order
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(i)

The 2010 Audit346.20th report of the ICD- period January to June 2010.
The ICD received a total of fifty-four (54) cases of alleged non-compliance in terms of the DVA
from across all provinces. The most non-compliance matters were received in the Western
Cape, with thirteen (13) complaints received, followed by the Free State and Gauteng, each
with nine (9) complaints received. Only two (2) applications for exemption were received from
the SAPS for cases reported in this period, and seven (7) for cases outside the period January
to June 2010.
The ICD audited one hundred and seventy-six (176) police stations.
The following findings were made:
o

24 stations were complying on a level of Non-Compliant (0-49%),

o

57 stations were complying on a level of Fairly Compliant (50-79%),

o

84 stations were on a level of Substantially Compliant (80-99%),

o

12 stations were Fully Complaint (100%) with the DVA prescripts.

(ii) The 2010 Audit347, 21st report of the ICD- period July-December 2010.
Fifty-nine (59) allegations of non-compliance complaints were received, but only three (3)
applications for exemption were received from the SAPS for cases reported in this period.
In this report it was indicated that the ICD sends follow-up correspondence to the Provincial
Commissioner’s Office on a monthly basis, reminding them to inform the ICD of the outcome of
the disciplinary steps taken against the SAPS member or submit an application for exemption
as per the Domestic Violence Act.
132 police stations were audited by the ICD during July - December 2010, and found that:
o

25 stations were complying on a level of Non-Compliant (0-49%)

o

37 were complying on a level of Fairly Compliant (50-79%)

o

56 stations were on a level of Substantially Compliant (80-99%)

o

14 stations were Fully Complaint (100%) with the DVA prescripts.
(iii) The 22ndAudit348 report of the ICD- period January to June 2011.
The ICD received a total of thirty seven (37) cases of alleged non-compliance with the DVA
from all provinces. The most non-compliance matters were received in Gauteng, with nine
(9) cases. Six (6) matters of non-compliance were received in Eastern Cape, Free State and
Western Cape.
o

Six (6) applications for exemption were received from the South African Police Service
(SAPS).

o

One-hundred-and-one (101) police stations were audited by the ICD in respect of
implementation and compliance with the DVA.

Domestic Violence Act- January to June 2010.: Report of the Independent Complaints Directorate Domestic Violence Act
Ibid.
348
Domestic Violence Act- January –June 2011: Report of the Independent Complaints Directorate
346
347
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The following findings were made:
o

18 stations were on the level Non-Compliant (0-49%)

o

29 stations were on the level Fairly Compliant (50-79%)

o

42 stations were on the level Substantially Compliant (80-99%)

o

12 stations were on the level Fully Compliant (100%)

(iv) The 23rdAudit349 report of the ICD- period July 2011 to March 2013
The ICD received a total of 57 cases from all provinces for the period July to December 2011
and ten (10) for the period January to March 2012. Most non-compliance matters for the July
to December 2011 period were received in the Western Cape, that is twenty eight (28) cases
and ten (10) matters of non-compliance were received in Gauteng.
During the January to March 2012 period the most non-compliance matters were received in
the Eastern Cape with four (4) cases. Of the 57 cases received in the period July to December
2011 and the 10 received in the period January to March 2012, only seven (7) applications for
exemption were received from the SAPS for the period July to December 2011 and six (6) for
the period January to March 2012. For each station audit, there was an ICD member doing a
physical inspection of the relevant records and interviewing available SAPS members.
The ICD audited 107 police stations for the July to December 2011 period.
The following findings were made:
o

9 stations were on the level Non-Compliant (0-49%)

o

33 stations were on the level Fairly Compliant (50-79%)

o

45 stations were on the level Substantially Compliant (80-99%)

o

20 stations were on the level Fully Compliant (100%)

55 police stations were audited for the January to March 2012 period.
The following findings were made:
o

2 stations were on the level Non-Compliant (0-49%)

o

18 stations were on the level Fairly Compliant (50-79%)

o

28 stations were on the level Substantially Compliant (80-99%)

o

7 stations were on the level Fully Compliant (100%)

c. Challenges highlighted by ICD
In their last and final report tabled before Parliament, (the 23rd report) the ICD indicated that
it continuously experienced challenges in terms of monitoring the implementation of the DVA.
These remained constant throughout the period that ICD was responsible for monitoring the
SAPS in the implementation of the DVA.
349

Domestic Violence Act- January –June 2011: Report of the Independent Complaints Directorate
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The following challenges have been reported by ICD in their various reports:
o

Existence of a culture of silence around domestic violence

o

Some SAPS management do not take disciplinary action against members

o

Lack of understanding of the DVA by SAPS members

o

Lengthy period taken to discipline SAPS members

o

The lack of sufficient administrative training in the DVA and the National Instructions

o

Lack of quality control by Station Commanders which is apparent from the manner in
which SAPS members complete the DVA registers and forms. Records are not inspected
on a regular basis and general administration is found lacking.

o

SAPS do not keep sufficient records of complaints against its members for not implementing
the DVA. This leads to discrepancies in records between the ICD and the SAPS.

Table 82: NATIONAL DVA INTAKE: JAN 2010 - DEC 2010350
PROVINCE

Jan-June 2010

July-Dec 2010

Total

Prov. Share

Eastern Cape

3

2

5

4%

Free State

9

11

20

18%

Gauteng

9

15

24

21%

KwaZulu-Natal

6

3

9

8%

Limpopo

3

4

7

6%

Mpumalanga

3

1

4

4%

North West

2

4

6

5%

Northern Cape

6

6

12

11%

Western Cape

13

13

26

23%

Total

54

59

113

100%

Source: ICD report 2010

Table83: NON-COMPLIANCE WITH DVA BY DESCRIPTION: JAN 2010 – DEC 2010
NON-COMPLIANCE WITH DVA BY DESCRIPTION

Jan – June 2010

July – Dec 2010

Failure to arrest the abuser if an offence of violence has been committed

14

17

Failure to arrest the alleged transgressor where a warrant has been issued

17

9

350

ICD Domestic Violence Act Reports: 2010- Briefing to the Select Committee on Woman, Children and Persons with Disabilities
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Failure to dispatch a police vehicle to a scene of domestic violence

1

-

Failure to establish whether the person has a valid license to possess the
firearm

1

-

Failure to inform a victim on where and how to access alternative shelter,
if available

2

1

17.10.7. 365 Day National Action Plan
The National Action Plan is a multi-sector framework and approach for ending gender violence.
The plan envisages that the Sixteen Days of Activism will be used to raise the tempo of a year
long campaign, not just through the usual set of activities, but by conducting audits, taking
stock, and calling all stakeholders to account. These reviews would then result in the fine
tuning of the plan, to be adopted each year on 8 March- International Women’s Day, also the
anniversary of the launch in 2006.

365 Day National Action Plan at a Glance

Vision: A South Africa free from gender based violence where women, men, girls and boys can realize
their full potential.
Mission: To devise a comprehensive and concerted plan for ending gender violence with measurable
targets and indicators to which South Africans from all walks of life, in all spheres of government, and at
all levels of society can contribute.
Goals:
To mount a sustained prevention and awareness campaign that extends the Sixteen Days of Activism
into a year long campaign; involves women and men across the country; and has a measurable impact
on attitudes and behavior.
o To ensure that all relevant legislation is passed, budgeted for, thoroughly canvassed and
implemented.
o To reduce cases of rape by seven to ten % per annum in line with the SAPS target.
o To ensure that South African Police Service (SAPS) crime statistics provide particulars on
domestic violence and that there is significant reduction of domestic violence each year.
o To increase conviction rates by 10 percent per annum, including through the roll out of more
Sexual Offences Courts.
o To ensure comprehensive treatment and care for all survivors of gender violence, including the
provision of Post Exposure Prophylaxis (PEP) to reduce the chances of HIV infection; treatment
for the possibility of STD’s and pregnancy as well as counseling.
o To provide support and empowerment for victims through places of safety, secondary housing
and employment opportunities as well as rehabilitation of offenders.
o To ensure coordination and communication among those involved in the implementation of the
plan including through the establishment of appropriate institutional mechanisms.
o To set targets and indicators that are regularly monitored, evaluated and reported on.
o To ensure that the plan is widely canvassed and adapted for implementation at all levels:
national, provincial and local.

Source: Mapping Violence Prevention Models And Action Plan South Africa Violence
Prevention Model and Action Plan (Gender Links; UNICEF; NPA)
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17.10.8. Orange day
Orange Day is a partnership campaign between government and civil society, which is dedicated
to combating gender-based violence. The initiative was launched amid commemoration of
Gender Based Violence Day; a United Nations (UN) global campaign to urge the world to unite
against violence on women and children. It is also celebrated on August 25.This campaign will
provide a platform to unite and seek resources from civil society organizations, government
and donors to reach women and children in the remote areas of South Africa.
17.10.9. Opening Our Eyes Manual- Department Of Education
Children in schools experience discrimination and victimisation of different types, despite the
fact that there are many laws and policies, which prohibit any form of unfair discrimination.
Research reports as well as many personal stories; confirm that children do experience
various levels of harassment and victimization based on race, gender, sexual orientation, HIV
status, or in cases of pregnancy. Some learners even experience incidents of sexual violence
at schools, and all of these are matters of great concern to the Ministry of Education.351This
school-based manual is intended to assist teachers, parents and learners in reducing or
eliminating such cases of discrimination and violence. It is a professional development tool that
should be used by school management teams and by school governing bodies to understand
the bases for such actions, and to develop strategies and approaches which can assist in
managing such unacceptable behaviours.
17.10.10. The National Council on Gender-Based Violence
The CEDAW committee called for South Africa to review its multi-sectoral Action Plan to
combat violence against women and to expeditiously adopt comprehensive measures to
better address such violence in accordance with the committee’s general recommendation
No.19 on gender based violence.
The Minister of Women, Children and People with Disabilities indicated that the Cabinet
approved the establishment of the National Council Against Gender Based Violence on the
5th December 2012 which is a multi-sectoral structure that comprise membership of the key
stakeholders in government and the civil society. In her presentation during the launch of the
Council, she indicated that the Council was inaugurated by the Deputy President on the 10th
December 2012. The major role of the Council is to elevate the multi-sectoral intervention
approach at the strategic level. The Minister further indicated that in addition to the plight of
GBV in the country, one of the reasons that led to the establishment of the GBV Council was to
respond to the CEDAW Committee Recommendation 19 as indicated, at it its 967th and 968th
sessions on the 21st January 2011. The committee indicated that they noted the existence of
a number of legislative interventions, policies including the Victim Empowerment and other
measures to combat violence against women and girls in the country and employ the multisectoral approach at operational level.
The Committee however expressed their concerns with regard to the following:
o

High prevalence of sexual violence against women and girls and widespread domestic
violence;

o

That such violence appears to be socially normalised, legitimised and accompanied by a
culture of silence and impunity;

351
Opening our eyes- Addressing Gender Based Violence in South African Schools- Manual for Educators the Department of
Education
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o

That such violence and was at low levels of prosecutions and convictions;

o

That the social support services, including shelters are inadequate due to in adequate
budgetary allocations;

o

That there was persistent patriarchal attitudes and deep-rooted stereotypes concerning
women’s roles and responsibilities that discriminate against women and which continue to
perpetuate their subordination within the family;

o

That there was persistent entrenched harmful cultural norms and practices, including
abduction, forced and early marriages of girls and the killing of witches.

The initial objectives that were presented as the rationale for establishing the GBV Council were as
follows:
o

To provide strategic guidance and political leadership to address gender-based violence in
South Africa

o

To strengthen coherence of strategies to address gender-based violence

o

To bring together a multi-sectoral approach to address gender-based violence in South
Africa

o

To monitor and evaluate the execution of all gender-based violence interventions in the
country

o

To mobilise resources for the optimal achievement of the mandate of the National Council352

The Council has to monitor the implementation of all programmes dealing with gender-based
violence in the country including the 365 days action plan, and advising the Women’s Ministry in
fulfilling their leadership responsibilities relating to the national response against GBV.

17.10. COMMENTS
17.10.11. Concluding Comments of the CEDAW Committee in 2011
The Committee noted the number of policy, legislative, administrative, victims empowerment
and other measures, based on a multi-sectoral approach at the operational level that have
been put in place to combat violence against women in the country.
17.10.12. General Comments
The CGE notes with concern:
o		

That there were no recorded statistics made available from the DOJ & CD and SAPS
on GBV broadly.

o		

That GBV is not categorized as a criminal offence.

o		

That there is no costed Action Plan to assist in the implementation of the DVA.

352
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17.11. CHALLENGES
17.11.13. The Committee raised the following concerns:

o		

The inordinately high prevalence of sexual violence against women and girls,
and widespread domestic violence.

o		 That such violence appears to be socially normalized, legitimized and
accompanied by a culture of silence and impunity.
o		

The low levels of prosecution and conviction, and at reports indicating that
some police officers fine rape perpetrators in lieu of reporting the cases.

o		

The lack of information on the impact of the measures and programmes in
place to reduce incidences of all forms of violence against women and girls.

o		 Inadequate social support services, including shelters, due to inappropriate
budgetary allocations.
17.12. RECOMMENDATIONS
17.12.14. The CEDAW Committee recommends that the State should:
a) Give priority attention to the results of the report of the study, commissioned by the Government
and conducted by the Centre for the Study of Violence and Reconciliation, which addresses
the prevalence, nature and causes of sexual violence in South Africa (released in November
2010), in order to review the State party’s multi-sectoral action plan to combat violence
against women, and expeditiously adopt comprehensive measures to better address such
violence, in accordance with the Committee’s General recommendation No. 19;
b) Raise public awareness, through the media and education programmes, on the fact that all
forms of violence against women are a form of discrimination under the Convention, and
therefore a violation of women’s rights;
c) Put in place mechanisms of accountability to ensure the implementation of the provisions
contained within policies and legislation, such as the Domestic Violence Act and the Sexual
Offences Act, to combat violence against women;
d) Ensure the necessary budgetary allocations for the implementation of the various projects
and programmes, including social support services for victims;
e) Provide detailed information on the causes, scope and extent of all forms of violence against
women, disaggregated by age, and urban and rural areas, and on the impact of measures
taken to prevent such violence, in its next periodic report. Furthermore, the State should
investigate occurrences, prosecute and punish perpetrators, and provide protection, relief
and remedies, including appropriate compensation, to victims and their families.

General:
The CGE makes the following recommendations:
o		

The speedy constitution of the GBV Council so that it may execute its mandate
efficiently.
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o		

The speedy appointment of a Board of Trustees.

o		

The lines of accountability (for the GBV Council) must be clearly defined.

o		

Monitoring and Evaluation mechanisms must be put in place as soon as possible.

o		

The response systems to addressing GBV must be strengthened.

o		

SALRC should look into the proposal by the CGE to repeal the Witchcraft Suppression
Act (No.3 of 1957) and introduce new legislation to deal with witchcraft and witchhunts.

o		

The promulgation of the DNA Bill to be prioritized by the DoJ & CD.
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ANNEXURE “1”
CONCLUDING OBSERVATIONS OF THE COMMITTEE ON THE ELIMINATION OF
DISCRIMINATION AGAINST WOMEN: SOUTH AFRICA ( 2011)
1.

The Committee considered the combined second, third and fourth periodic report of
South Africa (CEDAW/C/ZAF/2-4) at its 967th and 968th meetings on 21 January 2011
(see CEDAW/C/SR.967 and 968). The Committee’s list of issues and questions is
contained in CEDAW/C/ZAF/Q/4, and the responses of the State party are contained
in CEDAW/C/ZAF/Q/4/Add.1.

A. INTRODUCTION
2.

The Committee expresses its appreciation to the State party for its combined second,
third and fourth periodic report, which was well structured and, in general, followed the
Committee’s guidelines for the preparation of reports, although it lacked references to
the Committee’s general recommendations, and to some specific sex disaggregated
data, and was long overdue. The Committee expresses its appreciation to the State
party for its oral presentation, the written replies to the list of issues and questions
raised by the pre-session working group, and the further clarifications to the questions
posed orally by the Committee.

3.

The Committee commends the State party for its high-level delegation, headed by
the Minister for Women, Children and People with Disabilities, which included several
representatives from relevant ministries and the judiciary, with expertise in the areas
covered by the Convention. The Committee appreciates the frank and constructive
dialogue that took place between the delegation and the members of the Committee.

4.

The Committee notes with appreciation that the report was prepared in a participatory
process involving Government institutions, Parliament and national civil society
organizations, including women organizations.

B. POSITIVE ASPECTS
5.

The Committee commends the State party for its extraordinary efforts and the
impressive results obtained in the 15 years since the abolition of the apartheid regime
in promoting equality for women, and the fight against discrimination. The Committee
further welcomes the progressive legislative framework of the State party to ensure de
jure equality between women and men, and the achievements in this regard since the
consideration of the State party’s initial report in 1998 (CEDAW/C/ZAF/1), such as the
adoption of the following laws:
a)

Criminal Law (Sexual Offences and Related Matters) Amendment Act, 2007;

b)

Children’s Act of 2005, which seeks, among other things, to ensure a genderresponsive treatment of girls in conflict with the law; and

c)

Promotion of Equality and Prevention of Unfair Discrimination Act (Equality
Act), 2000.
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6.

The Committee notes with satisfaction that the State party has adopted a number
of policies, programmes and plans of action to promote gender equality and
eliminate discrimination against women, such as the establishment of the Women’s
Empowerment and Gender Equality branch within the recently created Ministry for
Women, Children and People with Disabilities (2009), the National Gender Policy, and
the 365-day National Plan of Action to end gender violence.

7.

The Committee welcomes the adoption in 2006 of the Strategic Framework on
Women’s Empowerment and Gender Equality within the Public Service, and the fact
that the State party exceeded the 50 per cent target for representation of women at all
levels of senior management – women currently represent 54.38 per cent of PublicService staff.

8.

The Committee notes with satisfaction that South Africa has adopted the 50/50 gender
parity in line with the Southern African Development Community’s Protocol on Gender
and Development (SADC Protocol), and that currently women represent 44 per cent of
parliamentarians and 43 per cent of the members of the Cabinet.

9.

The Committee notes with satisfaction that in the period since the consideration of the
previous report, the State party has ratified or acceded to a number of international
human rights treaties, namely:
a)
Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women, on 18 October 2005;
b)

Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict, on 24 September 2009;

c)

Convention on the Rights of Persons with Disabilities, as well as its Optional
Protocol, on 30 November 2007;

d)

Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution and child pornography, on 30 June 2003;

e)

Optional Protocols I and II to the International Covenant on Civil and Political
Rights, on 28 August 2002; and

f)

Rome Statute of the International Criminal Court, on 27 November 2000.

C. PRINCIPLE AREAS OF CONCERN AND RECOMMENDATIONS
10.

The Committee recalls the State party’s obligation to systematically and
continuously implement all the provisions of the Convention on the Elimination
of All Forms of Discrimination against Women, and considers the concerns and
recommendations identified in the present concluding observations as requiring
the State party’s priority attention between now and the submission of its next
periodic report. Consequently, the Committee urges the State party to focus on
these areas in its implementation activities, and to report on action taken and
results achieved in its next periodic report. It calls on the State party to submit
the present concluding observations to all relevant ministries, Parliament and
the judiciary, so as to ensure their full implementation.
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Parliament
11.

While reaffirming that the Government has the primary responsibility and is
particularly accountable for the full implementation of the State party’s obligations
under the Convention, the Committee stresses that the Convention is binding
on all branches of Government, and it invites the State party to encourage
Parliament, in line with its procedures, where appropriate, to take the necessary
steps with regard to the implementation of these concluding observations and
the Government’s next reporting process under the Convention.

Visibility of the Convention and its Optional Protocol
12.

The Committee welcomes the elaboration of the Women’s Human Rights Resource
Book which summarizes all international human rights instruments. However, the
Committee is concerned about the general lack of awareness of the Convention and
its Optional Protocol in the State party, in particular among the judiciary and other law
enforcement officials. It is further concerned that women themselves are not aware of
their rights under the Convention, or of the complaints procedure under the Optional
Protocol, and thus lack the necessary information to claim their rights

13.

The Committee calls on the State party to:
a)
Take the necessary steps to ensure the adequate dissemination of
the Convention, the Optional Protocol and the Committee’s general
recommendations among all stakeholders, including Government
ministries, parliamentarians, the judiciary, law enforcement officers, and
religious and community leaders, so as to create awareness of women’s
human rights; and
b)

Take all appropriate measures to enhance women’s awareness of their
rights and the means to enforce them, including through providing
women with information on the Convention and the Optional Protocol.

Incorporation of the Convention
14.

While welcoming the efforts of the State party towards incorporating the Convention
through the adoption of specific legislation, the Committee regrets that neither the
Constitution nor other relevant legislation of the State party embodies the principle
of substantive equality between women and men, or prohibits direct and indirect
discrimination against women in accordance with article 1 of the Convention.

15.

The Committee calls on the State party to expedite the consultations on the
Green Paper towards a Gender Equality Bill in order to submit it as soon as
possible for adoption to the Parliament, and achieve de jure equality for women
and compliance with the State party’s international treaty obligations. It also
urges the State party to fully incorporate into the Gender Equality Bill the
principle of equality between women and men in accordance with article 2(a) of
the Convention, as well as to prohibit discrimination on the basis of sex, in line
with article 1 and other relevant provisions of the Convention.
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Access to Justice
16.

While the Committee acknowledges that the State party is currently undergoing
a reform to ensure women’s access to justice, in particular, as stated by the State
party during the interactive dialogue, to improve prosecution and conviction of
cases related to violence against women in the country, the Committee expresses
concern about certain provisions of the Traditional Courts Bill, currently under
discussion, which may jeopardize women’s access to justice and equality of
treatment before the law, including by using a vague wording that enables the
continuing representation of women by male family members (art. 9.3 (b).

17.

The Committee urges the State party to:
a)
Strengthen its judicial system to ensure that women have effective access
to justice and to facilitate women’s access to justice by, for example,
providing free legal aid to women without sufficient means;
b)

Discuss with the legislators reviewing the Traditional Courts Bill the
importance of harmonizing the provisions of the bill with the State party’s
constitutional principles relating to non-discrimination and equality
between women and men, as well as with its obligations under the
Convention, and make the necessary amendments before its adoption;
and

c)

Provide systematic training to judges, lawyers, labour inspectors, NGOs
and employers on the application of legislation prohibiting discrimination,
in light of its obligations under the Convention and its Optional Protocol.

National machinery
18.

While noting efforts undertaken by the State party to restructure and strengthen its
National Gender Machinery (NGM), notably with the establishment of the Ministry for
Women, Children and People with Disabilities, the Committee is concerned about
the weak institutional capacity of this Ministry, including inadequate human, financial
and technical resources. It is concerned that such inadequacies could prevent it
from effectively discharging its functions of promoting specific programmes for the
advancement of women, effectively coordinating efforts among the different institutions
of the National Gender Machinery, at various levels, and ensuring comprehensive
gender mainstreaming in all areas of government policy

19.

The Committee recommends that the State party expeditiously strengthen its
National Gender Machinery, in particular the Ministry for Women, Children and
People with Disabilities, in order to ensure a strong institutional mechanism
for the promotion of gender equality. In particular, the Committee urges the
State party to provide the national machinery with adequate human, financial
and technical resources to coordinate the implementation of the Convention,
and work effectively towards promoting gender equality. It calls on the State
party to strengthen the linkages between the national, regional and local levels
in relation to gender-equality activities, including through the provision of
training in gender sensitization and gender mainstreaming by the South African
Management Institute and/or the Local Government Leadership Academy.
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Stereotypes and harmful practices
20.

The Committee is concerned about the persistence of patriarchal attitudes
and deep-rooted stereotypes concerning women’s roles and responsibilities
that discriminate against women and perpetuate their subordination within the
family and society. It notes that such discriminatory attitudes and stereotypes
constitute serious obstacles to women’s enjoyment of their human rights and
the fulfilment of the rights enshrined in the Convention. The Committee is thus
concerned about the inadequate implementation of effective and comprehensive
measures to modify or eliminate stereotypes and negative traditional values and
practices in South Africa. The Committee also expresses serious concern about
the persistence of entrenched harmful cultural norms and practices, including
ukuthwala(forced marriages of women and girls to older men through abduction),
polygamy and the killing of “witches”. The Committee is also concerned about
the continuing stereotypical portrayal of women in the media, which encourages
discrimination and undermines the equality of women and men.

21.

The Committee urges the State party to :
a)

b)
c)

d)
e)

22.

Accelerate the implementation without delay of a comprehensive
strategy, including review and formulation of legislation and
establishment of goals and timetables, to modify or eliminate
harmful practices and stereotypes that discriminate against
women, in conformity with articles 2(f) and 5(a) of the Convention.
Such measures should include efforts to raise awareness of this
subject, targeting women and men at all levels of society, including
traditional leaders, in collaboration with civil society;
More vigorously address harmful practices, such as ukuthwala,
polygamy, the killing of “witches”, and the practice of female
genital mutilation (FGM) among certain populations;
Use innovative and effective measures to strengthen understanding
of the equality of women and men, and work with the media to
enhance a positive, non-stereotypical and non-discriminatory
portrayal of women;
Undertake an assessment of the impact of these measures in order
to identify shortcomings, and to improve them accordingly; and,
Report, in its next periodic report, on any developments regarding
consultations on legislation to prohibit ukuthwala, which is being
conducted by the South African Law Reform Commission.

The Committee expresses serious concern about a provision in the Children’s Act of
2005, according to which virginity testing of girls above 16 years old is allowed if the
girl has given her consent. The Committee is further concerned that the practice of
virginity testing of girls as young as 3 years old is increasing in the State party without
respecting the physical and mental integrity of girls, and exposing them to increased
risks of sexual violence.
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23.

The Committee calls upon the State party to take the necessary actions to amend
the Children’s Act with the aim of prohibiting virginity tests for girl children,
irrespective of their age, and to design and implement effective education
campaigns to combat traditional and family pressures on girls and women in
favour of this practice, in order to comply with its international obligations,
including under the Committee’s General recommendation No. 19 (1992)
and article 19 of the Convention on the Rights of the Child, which states that
State parties shall take all appropriate legislative, administrative, social and
educational measures to protect children from all forms of physical or mental
violence, injury or abuse.

Violence against women
24.

While noting that a number of policy, legislative, administrative, victims empowerment
and other measures, based on a multi-sectoral approach at the operational level, have
been put in place to combat violence against women in the country, the Committee
expresses serious concern at the inordinately high prevalence of sexual violence
against women and girls, and widespread domestic violence. The Committee is also
concerned that such violence appears to be socially normalized, legitimized and
accompanied by a culture of silence and impunity. It is further concerned at the low
levels of prosecution and conviction, and at reports indicating that some police officers
fine rape perpetrators in lieu of reporting the cases. The Committee regrets the lack
of information on the impact of the measures and programmes in place to reduce
incidences of all forms of violence against women and girls. The Committee is also
concerned that social support services, including shelters, are inadequate due to
inappropriate budgetary allocations.

25.

The Committee calls upon the State party to:
a)

Give priority attention to the results of the report of the study,
commissioned by the Government and conducted by the Centre for the
Study of Violence and Reconciliation, which addresses the prevalence,
nature and causes of sexual violence in South Africa (released in
November 2010), in order to review the State party’s multi-sectoral
action plan to combat violence against women, and expeditiously adopt
comprehensive measures to better address such violence, in accordance
with the Committee’s General recommendation No. 19;

b)

Raise public awareness, through the media and education programmes,
on the fact that all forms of violence against women are a form of
discrimination under the Convention, and therefore a violation of
women’s rights;

c)

Put in place mechanisms of accountability to ensure the implementation
of the provisions contained within policies and legislation, such as the
Domestic Violence Act and the Sexual Offences Act, to combat violence
against women;
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d)

26.

Ensure the necessary budgetary allocations for the implementation of
the various projects and programmes, including social support services
for victims;

Moreover, the Committee requests the State party to provide in its next periodic
report detailed information on the causes, scope and extent of all forms of
violence against women, disaggregated by age, and urban and rural areas, and on
the impact of measures taken to prevent such violence, investigate occurrences,
prosecute and punish perpetrators, and provide protection, relief and remedies,
including appropriate compensation, to victims and their families.

Trafficking and exploitation of prostitution
27.

The Committee is concerned about the lack of information about the extent of the
phenomenon of trafficking in women in the country, despite the acknowledgement on
the part of the State party, in its report, that it was a country of origin, transit and
destination of victims of trafficking. The Committee notes with concern that statistics on
the number of women and girls who are victims of trafficking for sexual and economic
exploitation are not available, in light of the fact that prostitution is criminalized. It is
also concerned at the State party’s failure to address the root causes of trafficking and
prostitution, including poverty, which impedes the State party’s efforts to address these
issues in a serious way. In addition, the Committee regrets the lack of information
provided on the existence and implementation of regional and bilateral memoranda
of understanding and/or agreements with other countries on trafficking, and the
inadequate information provided on prosecution and punishment of traffickers.

28.

The Committee urges the State party:
a)

To expedite the adoption of the Prevention and Combating of Trafficking
in Persons Bill in order to fully implement article 6 of the Convention,
including through the effective implementation of this new legislation on
trafficking, ensuring that perpetrators are prosecuted and punished and
victims adequately protected and assisted;

b)

That in all parts of the country information and training on how to identify
and deal with trafficking victims and on anti-trafficking provisions in the
domestic law be provided to the judiciary, law enforcement officials,
border guards and social workers;

c)

To conduct comparative studies on trafficking and prostitution and
address their root causes, including poverty, in order to eliminate the
vulnerability of girls and women to sexual exploitation and trafficking
and to undertake efforts for the recovery and social integration of the
victims;

d)

To ensure systematic monitoring and periodic evaluation, including the
collection and analysis of data on trafficking and exploitation of women
in prostitution, and to include such data in its next periodic report;
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e)

To increase its efforts at international, regional and bilateral cooperation
with countries of origin, transit and destination to prevent trafficking
through information exchange and to harmonize legal procedures aiming
at prosecution of traffickers; and

f)

To consider using the OHCHR Recommended Principles and Guidelines
on Human Rights and Human Trafficking (2002) as a basis for their
implementation.

Participation in political and public life
29.

While acknowledging the significant increase in the number of women in Parliament,
diplomacy, and decision-making positions within the public administration as a result,
inter alia, of temporary special measures in accordance with article 4, paragraph 1, of
the Convention, the Committee notes that the same level of progress has not been
achieved, and that obstacles to the advancement of women still remain, in other areas
of public and professional life, as well as in decision-making positions, including in the
judiciary, local government, trade unions and the private sector.

30.

The Committee recommends that the State party:
a)

Pursue sustained policies aimed at the promotion of women’s full and
equal participation in decision-making as a democratic requirement in all
areas of public, political and professional life by utilizing the Committee’s
General recommendation No. 23 concerning women in public life, and by
continuing to adopt, wherever necessary, temporary special measures
in accordance with article 4, paragraph 1 of the Convention and the
Committee’s General recommendation No. 25, in order to accelerate
women’s full and equal participation in public and political life, in
particular within the judiciary;

b)

Implement awareness-raising activities on the importance of women’s
participation in decision-making for society as a whole, and the
development of targeted training and mentoring programmes for women
candidates and women elected to public office, as well as programmes on
leadership and negotiation skills for current and future women leaders;
and

c)

Carefully monitor the effectiveness of measures taken and results
achieved, and inform the Committee thereof in its next report.

Education
31.

The Committee notes with appreciation the measures undertaken by the State party
in the area of education, including the National Education Infrastructure Management
System, the National School Nutrition Programme, the Girls Education Movement
(GEM), and the development of the Guidelines for the Prevention and Management
of Sexual Violence and Harassment in Public Schools. The Committee is concerned
that teenage pregnancy is the most common reason why girls leave school, resulting
in high drop-out rates, and it is further concerned about the lack of information on
re-enrolment rates after giving birth. The Committee also expresses grave concern
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about the high number of girls who suffer sexual abuse and harassment in schools by
both teachers and classmates, as well as the high number of girls who suffer sexual
violence while on their way to/from school. The Committee is concerned, in particular,
at reports indicating that prostitution, exploitative sex and rape are perpetrated in
connection with a child’s access to education. The Committee notes that education is
key to the advancement of women, and that the low level of education of women and
girls remains one of the most serious obstacles to their full enjoyment of their human
rights.
32.

The Committee calls on the State party to:
a)

Take steps to ensure de facto equal access of girls and young women to
all levels of education, to retain girls in schools, and to strengthen the
implementation of re-entry policies enabling young women to return to
school after pregnancy, across the country;

b)

Provide safe educational environments free from discrimination and
violence, as well as safe transportation to and from schools, and closely
monitor the implementation of the Safe Schools Programme;

c)

Strengthen awareness-raising and training of school officials
students, and the sensitization of children through the media;
establish reporting and accountability mechanisms to ensure
perpetrators of sexual abuse and harassment are prosecuted
punished;

d)

Widely disseminate the Guidelines for the Prevention and Management
of Sexual Violence and Harassment in Public Schools, and ensure
enforcement and monitoring of the provisions recommended to curtail
the problem; and

e)

Ensure the necessary budgetary allocation for the implementation of
various projects and programmes.

and
and
that
and

Employment
33.

The Committee acknowledges the State party’s efforts to implement legislative
measures aimed at eliminating discrimination against women in employment, such
as the Employment Equity Act, and the establishment of the Employment Conditions
Commission to ensure the right of equal remuneration for women and men. However,
the Committee is concerned about the persistence of discrimination against women
in the labour market, in particular the high rate of unemployment affecting women (30
per cent), the wide gender/wage gap, and occupational segregation. The Committee
also regrets that even though the Employment Equity Act (1998) and the Equality Act
(2000) prohibit discrimination on the grounds of pregnancy, and the Basic Conditions
of Employment Act (1997) protects maternity leave, there is no provision in domestic
legislation for remunerated maternity leave.

34.

The Committee requests the State party to ensure equal opportunities for
women in the labour market, in accordance with article 11 of the Convention.
To this end, the Committee urges the State party to adopt effective measures in
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the formal labour market to eliminate both horizontal and vertical occupational
segregation, narrow and close the wage gap between women and men, and
ensure the application of the principle of equal remuneration and equal
opportunities at work. The Committee further calls on the State party to review
the relevant legislation under discussion, in particular the Employment Equity
Amendment Bill, and the Basic Conditions of Employment Amendment Bill, with
a view to ensuring, in accordance with international standards, that all mothers
receive leave with pay, and also to provide effective sanctions and remedies for
violation of laws on maternity leave.

Health – HIV/AIDS
35.

The Committee is concerned about the high levels of maternal mortality rates (65/100
000 live births) and data indicating that a significant proportion of maternal deaths
are attributed to non-pregnancy related infections, mainly AIDS (43.7 per cent). While
acknowledging information provided on various initiatives undertaken by the State
party to prevent and combat HIV/AIDS, including the implementation of the National
Strategic Plan (NSP) for HIV and AIDS, 2007-2011, the Committee notes with deep
concern that the State party continues to face a serious epidemic, and that women
and girls are disproportionately affected by HIV/AIDS, as the prevalence among
women is higher (13.6 per cent) than among men (7.9 per cent). The Committee is
further concerned about the discrepancies among the provinces of South Africa in
the percentage of HIV-positive pregnant women that have access to antiretroviral
treatment. The Committee is also concerned about the lack of information on specific
measures addressing the intersection between violence and HIV/AIDS risks, given the
high levels of sexual violence against women. It is also concerned about the prevalence
of HIV-related stigma which places women living with HIV at risk of being subjected to
violence and discrimination.

36.

The Committee calls on the State party to:
a)

Ensure the implementation of the Maternal Child and Women’s Health
Strategy (2009-2014);

b)

Take continued and sustained measures to address the impact of HIV/
AIDS on women and girls, as well as its social and family consequences;

c)

Take measures to broaden and strengthen PMTCT services in order to
achieve its target rate of 5 per cent for Mother to Child Transmission, as
indicated in the State party’s replies to the list of issues and questions;

d)

Develop policies aimed at addressing multiple discrimination and
violence against women, based on the intersection between violence
and HIV/AIDS;

e)

Undertake awareness-raising campaigns throughout the State party
and among Government personnel in respect of prevention, protection
and maintenance of confidentiality, in order to systemize and integrate
approaches for multiple government sectors; and,

f)

Report on measures taken in this respect, as well as on obstacles
encountered and results achieved, in its next report.
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Rural women
37.

The Committee reiterates its concern at the disadvantaged position of women in rural
and remote areas who constitute the majority of women in South Africa, which is
characterized by poverty, difficulties in access to health and social services, and a lack
of participation in decision-making processes at the community level. The Committee
also reiterates its concern that customs and traditional practices, prevalent in rural
areas, prevent women from inheriting or acquiring ownership of land and other property.

38.

The Committee calls on the State party to take the necessary measures to increase
and strengthen the participation of women in designing and implementing local
development plans, and to pay special attention to the needs of rural women,
in particular women heads of household, by ensuring that they participate in
decision-making processes and have improved access to health, education,
clean water and sanitation services, fertile land and income-generation projects.
The Committee also urges the State party to eliminate all forms of discrimination
with respect to ownership, co-sharing and inheritance of land. It further urges the
introduction of measures to address negative customs and traditional practices,
especially in rural areas, which affect full enjoyment of the right to property by
women.

Sexual orientation
39.

The Committee notes that the State party has in its Constitution the prohibition of
discrimination based on the sexual orientation of individuals. However, the Committee
expresses grave concern about reported sexual offences and murder committed
against women on account of their sexual orientation. The Committee further expresses
serious concern about the practice of so called “corrective rape” of lesbians.

40.

The Committee calls on the State party to abide by its Constitutional provisions
and to provide effective protection from violence and discrimination against
women based on their sexual orientation, in particular through the enactment of
comprehensive anti-discrimination legislation that would include the prohibition
of multiple forms of discrimination against women on all grounds, including
on the grounds of sexual orientation. The Committee further recommends that
the State party continue its sensitization campaign aimed at the general public,
as well as provide appropriate training to law enforcement officials and other
relevant actors.

Marriage and family relations
41.

The Committee notes that the Constitutional Court of South Africa has held as
discriminatory, and therefore unconstitutional, rules of customary laws on marriage
and succession. The Committee also notes that as a result of these judgements, a
reform of the Customary Law of Succession and Related Matters Amendment Bill,
which seeks to abolish the customary law rule of male primogeniture, is currently under
discussion. However, the Committee is concerned that other customary and religious
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laws and practices that discriminate against women in the field of marriage and family
relations, such as polygamy, are being upheld by the State party’s preservation of a
combination of civil, customary and religious marital regimes, and by the adoption of
legislation such as the Customary Marriages Act.
42.

The Committee recommends that the State party increase support for law reform,
in line with its Constitutional principles, with regard to non-discrimination, and to
comply with its international obligations through partnerships and collaboration
with religious and community leaders, lawyers, judges, civil society organizations
and women’s non-governmental organizations. To this end, the Committee urges
the State party to:
a)

Expedite discussion of the Customary Law of Succession and Related
Amendment Bill, with the aim of adopting it; and

b)

Prepare a unified family code in conformity with the Convention, in which
unequal inheritance rights, property and land rights and polygamy are
addressed, with the aim of abolishing them, including the option of civil
provisions available for all women.

Article 20, paragraph 1
43.

The Committee notes with satisfaction that the State party has endorsed the
amendment to article 20, paragraph 1 of the Convention concerning the duration
of the Committee’s meetings (paragraph 2.17 of the State party’s replies to the
list of issues of questions). The Committee encourages the State party to send
a letter to the Secretary-General of the United Nations notifying of the State
party’s endorsement of the proposed amendment to article 20, paragraph 1 of
the Convention.

Beijing Declaration and Platform for Action
44.

The Committee urges the State party, in the implementation of its obligations
under the Convention, to fully utilize the Beijing Declaration and Platform for
Action, which reinforce the provisions of the Convention, and requests the State
party to include information thereon in its next periodic report.

Millennium Development Goals
45.

The Committee emphasizes that full and effective implementation of the
Convention is indispensable for achieving the Millennium Development Goals.
It calls for the integration of a gender perspective, and explicit reflection of the
provisions of the Convention in all efforts aimed at achieving the Millennium
Development Goals, and requests the State party to include information thereon
in its next periodic report.
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Dissemination
46.

The Committee requests the wide dissemination in South Africa of the present
concluding observations, in order to make the population, government officials,
politicians, parliamentarians, women’s and human rights organizations, and the
media aware of the steps that have been taken to ensure the de jure and de facto
equality of women, as well as the steps that still need to be taken in that regard. The
Committee recommends that the dissemination of the concluding observations
include the local community level. The State party is encouraged to organize a
series of meetings to discuss progress achieved in the implementation of these
observations. The Committee requests the State party to continue to disseminate
as widely as possible, in particular to women’s and human rights organizations,
the Committee’s General recommendations, the Beijing Declaration and Platform
for Action, and the outcome of the twenty-third special session of the General
Assembly on the theme “Women 2000: gender equality, development and peace
for the twenty-first century”.

Ratification of other treaties
47.

The Committee notes that the State party’s adherence to the nine main international
human rights instruments1 would enhance women’s enjoyment of their human
rights and fundamental freedoms in all aspects of life. The Committee therefore
encourages the Government of South Africa to consider ratifying the treaties
to which it is not yet a party, namely, the International Covenant on Economic,
Social and Cultural Rights, the International Convention on the Protection of the
Rights of all Migrant Workers and Members of their Families, and the International
Convention for the Protection of All Persons from Enforced Disappearance.

Follow-up to concluding observations
48.

The Committee requests the State party to provide, within two years, written
information on the steps undertaken to implement the recommendations
contained in paragraphs 15 and 42 above.

Preparation of next report
49.

The Committee requests the State party to ensure the wide participation of all
ministries and public bodies in the preparation of its next report, as well as to
consult a variety of women’s and human rights organizations during that phase.

50.

The Committee requests the State party to respond to the concerns expressed in
the present concluding observations in its next periodic report to be submitted
further to article 18 of the Convention. The Committee invites the State party to
submit its fifth periodic report in February 2015.

51.

The Committee invites the State party to follow the Harmonized guidelines on
reporting under the international human rights treaties, including guidelines
on a core document and treaty-specific documents (HRI/MC/2006/3 and Corr.1),
approved at the fifth inter-committee meeting of the human rights treaty bodies,
in June 2006. The treaty-specific reporting guidelines adopted by the Committee
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at its fortieth session in January 2008 must be applied in conjunction with the
harmonized reporting guidelines on the common core document. Together,
they constitute the harmonized guidelines on reporting under the Convention
on the Elimination of All Forms of Discrimination against Women. The treatyspecific document should be limited to 40 pages, while the updated common
core document should not exceed 80 pages.
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ANNEXURE 2
CONCLUDING COMMENTS AND RECOMMENDATIONS OF THE CEDAW COMMITTEE,
MADE ON THE INITIAL REPORT OF SOUTH ACFRICA IN 1998
100.

The Committee considered the initial report of South Africa (CEDAW/C/ZAF/1) at its
387th, 388th and 393rd meetings, on 24 and 29 June 1998 (see CEDAW/C/SR.387,
388 and 393).

Introduction by the State party
101.

The representative of South Africa indicated that her country had acceded to the
Convention on the Elimination of Discrimination against Women, without reservations,
on 15 December 1995. The representative noted that the struggle to improve the
status of women in South African society paralleled the country’s efforts to reconstruct
a society out of the legacy of the oppressive apartheid regime.

102.

The representative informed the Committee that the new constitution was written in
non-sexist and accessible language and had been widely disseminated in 11 languages
and in Braille. The constitution guaranteed equality between men and women and
prohibited discrimination on the basis of, inter alia, sex, pregnancy and marital status.
Gender equality and provisions for affirmative action had also been constitutionally
entrenched.

103.

The representative noted that shortly after the new Government took office in 1994, an
Office on the Empowerment of Women was established within the President’s office
to develop a women’s empowerment policy for the new Government. Following an
extensive consultative review, South Africa adopted a national machinery with a multipronged approach to gender mainstreaming and transforming gender relations. The
Office on the Status of Women operated within the Office of the Deputy President and
was mandated to translate government objectives of gender equality into meaningful
government programmes. A draft policy on women’s empowerment and gender equality
had recently been completed. The Commission on Gender.
Equality was charged with facilitating the transformation of providing services that will
improve the quality of life for gender relations in civil society through education and
public women in South Africa. advocacy. Despite those advances, the representative
indicated that the national machinery still required consolidation.

104.

The representative noted that continuing deep entrenchment of patriarchy and
customary, cultural and religious practices contributed to widespread discrimination
against women in South Africa. She informed the Committee that violence against
women and children was increasing, including domestic violence, sexual violence and
sexual harassment, and described several policy initiatives in that area.

105.

The representative reported that only 6 per cent of African women 20 years and older
had graduated from tertiary education, while 20 per cent of African women had not
had any formal education. Unemployment was higher among women than men and
women were most often self-employed, with little job security and lower incomes than
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those in the formal wage employment sector. Consequently, the Government had
passed a number of bills designed to ameliorate the situation. The Government had
also adopted temporary special measures in order to accelerate the equality between
women and men in the public sector. A 1995 white paper on the transformation of the
public service had set a target of 30 per cent for women among new recruits to middle
and senior management within the public service. She noted that although few senior
judges were currently women, a position paper on the transformation of the judiciary
had recently been developed. She also indicated that South African women currently
comprised 40 per cent of the staff of foreign missions.
106.

The representative stated that the prevalence of human immunodeficiency virus/
acquired immunodeficiency syndrome (HIV/AIDS) was highest among heterosexual
African women aged 20 to 24, particularly those who were poor and otherwise
marginalized, and that health care was available to pregnant women and children
under age six at State clinics and hospitals.

107.

She indicated that according to the Customary Marriage Act, a woman married under
customary law was deemed to be a minor under her husband’s guardianship, but
that Parliament was considering repeal of that and other acts pertaining to married
women’s rights under customary law.

108.

The representative concluded by reiterating the Government’s firm commitment to
bringing its legislation in line with the Convention as well as to fully implementing the
Convention and the Beijing Platform for Action and to

Concluding comments of the Committee
Introduction
109.

The Committee commends the Government of South Africa for ratifying the Convention,
without reservations, in December 1995. It commends the Government for the clarity
and frankness of the report as well as the oral presentation, and for the extensive
replies to the questions posed by the Committee.

110.

The Committee expresses its appreciation to the Government of South Africa for its
high-level delegation, headed by the Minister for Welfare and Population Development,
which also included representatives of nongovernmental organizations. The report
refers to some of the Committee’s general recommendations and describes
programmes put in place to implement the Beijing Platform for Action.

Positive aspects
111.

The Committee notes the efforts undertaken by the Government at the level of
legislation, policies, programmes and awareness-raising to redress the effects left by
apartheid on women and to achieve gender equality. It recognizes the crucial role
women have played in the country’s transition to a democratic, multiracial society and
their continuing active participation in and contribution to the creation of an enabling
environment of respect for human rights.
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112.

The Committee commends the establishment of national machinery as well as other
bodies for achieving the goal of gender equality. It also notes the active partnership
of Government with non-governmental organizations and the existence of a vibrant
women’s movement.

113.

The Committee notes with satisfaction that while health workers are not forced to
participate in the provision of legal abortions, they may not obstruct access to services
for termination of pregnancy.

Factors and difficulties affecting the implementation of the Convention
114.

The Committee notes that the legacy of apartheid for women includes widespread
discrimination and underdevelopment, and is visible in areas such as women’s high
levels of unemployment, illiteracy and poverty and in the violence against women.

115.

The Committee notes that while the constitution of South Africa includes an equality
clause, the continuing existence of conflicts between the constitution and religious
priority attention they require, with a view to ensuring a and customary laws perpetuates
practices in various areas that comprehensive approach. Steps should be taken,
including are discriminatory to women. through education, awareness-raising and
sensitization of the

Principal subjects of concern and the Committee’s recommendations
116.

The Committee recommends the adoption of a definition of discrimination in the
constitution and other legislation which reflects the definition contained in article 1 of
the Convention on the Elimination of All Forms of Discrimination against Women. The
definition should be one which can be easily applied by courts in cases of discrimination
on the basis of sex.

117.

The Committee expresses concern that, in spite of the legal measures put in place, de
facto implementation of such laws and policies have yet to be achieved in many areas.
It also notes with concern the continuing recognition of customary and religious laws
and their adverse effects on the inheritance and land rights of women and women’s
rights in family relations. The Committee notes the absence of a definition of gender
discrimination in the constitution.

118.

The Committee recommends that the Government complete, as a matter of priority,
the adoption of legislation as well as ensure its effective implementation in order that
women’s de jure and de facto equality will be guaranteed. It also recommends that a
uniform family code in conformity with the Convention be prepared in which unequal
inheritance rights, land rights and polygamy are addressed, with the aim of abolishing
them.

119.

The Committee is concerned that the national machinery and the Commission on
Gender Equality do not have sufficient financial and human resources.

120.

The Committee encourages the Government to ensure that the national machinery as
well as the Commission on Gender Equality are provided with adequate resources for
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entrenching gender equality firmly at this formative stage of the country’s development
as a democratic, multiracial society.
121.

The Committee expresses its concern at the high level of violence against women,
including the high incidence of rape, particularly of young girls. It notes in particular
that, given the persistent overall high levels of crime and violence in the country, there
is a danger that efforts to address violence against women, although identified as a
priority area in the National Crime Prevention Strategy, may become submerged in the
larger struggle against violence in society.

122.

The Committee recommends that efforts to prevent and combat violence against women
continue to receive the public, to deal with stereotypical attitudes that are amongst the
root causes of violence against women and to emphasize the unacceptability of such
violence.

123.

The Committee encourages the Government to reinforce its existing strong collaboration
with civil society and nongovernmental organizations on violence against women with
budgetary allocations commensurate with the priority attached to combating such
violence.

124.

The Committee recommends that the seriousness of rape, including marital rape, be
emphasized and the law fully enforced. It also urges the Government to undertake
research into the causes of the high incidence of rape so that effective preventive
measures can be developed.

125.

The Committee regrets that insufficient attention was being devoted to the problem of
trafficking in women.

126.

The Committee recommends that both the legal situation and the reality with regard
to trafficking in women be addressed, and requests that information on this issue be
contained in South Africa’s next report.

127.

Notwithstanding the implementation of several temporary special measures in the
political field and appointments to decision-making posts, the Committee is concerned
whether such measures have become acceptable.

128.

The Committee encourages the Government to continue the use of temporary
special measures, including quota systems, in upcoming elections. The Government
is also urged to assess ways of extending quota systems to other governmental or
governmentally appointed bodies to increase women’s participation therein. In that
regard, particular attention should be paid to public bodies dealing with business and
economic matters to facilitate women’s achievement of decision-making positions in
those fields. The Government is further urged to ensure that supportive mechanisms
are in place for beneficiaries of temporary special measures. The Committee also
suggests that the Government consider carefully the advantages and disadvantages
of different electoral systems for the representation of women.

129.

Noting that women are under-represented in the judicial system, the Committee is
concerned that women have problems gaining access to high judicial office. It is
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concerned that, in the appointment process, there is an emphasis on factors which
generally favour male candidates.
130.

The Committee recommends that special temporary 137. The Committee requests
the wide dissemination in measures, in accordance with article 4 of the Convention,
be South Africa of these concluding comments in order to make used to address the
low number of women in the judiciary. the people of South Africa, and particularly
government

131

The Committee expresses serious concern at the chronic high rate of unemployment
for women and the insufficient implementation of article 11 of the Convention. Given
the large number of self-employed women and of women domestic/household workers,
the level of their protection, including through insurance or social security schemes,
raises grave concerns, as does the move towards regulated flexibility in employment
legislation.

132.

The Committee urges the Government to focus, as a matter of priority, on creating
income generating activities for women. Existing efforts, including the use of quotas
in job creation schemes, such as the community-based public works programme,
should be expanded into areas where the number of unemployed women workers is
particularly high.

133.

The Committee is concerned about the uneven distribution of health care services in
the country. It notes that insufficient data disaggregated by sex are being kept on birth
rates and in disease registers. It notes with concern that the practice of female genital
mutilation has not been given attention.

134.

The Committee encourages the Government to continue its efforts to ensure equal
access to health services throughout the entire country. It further encourages the
Government to continue its efforts to ensure women, particularly poor women, access
to family planning programmes and related information to increase women’s choices
and as a means of empowerment. It recommends further research into the prevalence
of female genital mutilation and other harmful practices, such as witch burning, and
recommends that the Government ensure the prohibition and eradication of such
practices.

135.

The Committee underlines that vulnerable groups of women, especially rural women,
require specific measures to empower them to overcome the constraints of poverty,
low levels of education and literacy, high unemployment and high fertility rates. It notes
the need for rural women’s participation in land reform programmes.

136.

The Committee encourages the Government to implement special programmes for
vulnerable groups of women in rural areas, including education and employment.
The national machinery for women is encouraged to work actively on matters of land
reform policy and problems of rural women to ensure their active participation in those
areas. Administrators and politicians, aware of the steps that have been taken to
ensure de facto equality for women and further steps that are required in that regard.
It also requests the Government to continue to disseminate widely, and in particular
to women’s and human rights organizations, the Convention, the Committee’s general
recommendations and the Beijing Declaration.
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