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THE COMMISSION ON GENDER EQUALITY

The Commission on Gender Equality (CGE) is matter relating to the exercising of its powers or

one of six state institutions set up in terms of the performance of its functions (Commission on
the Constitution to promote democracy and a Gender Equality Act, Act 39 of 1996, Section 15).
culture of human rights in the country. The CGE's
mandate is directed by Section 187, Chapter 9 of
the Constitution of South Africa, Act 108 of 1996.

The powers and functions of the CGE are detailed

Section 11(a) of the Commission on Gender
Equality Act mandates the CGE to monitor and
evaluate the policies, programmes and practices
in the Commission on Gender Equality Act, Act 39
of 1996.

of both public- and private-sector institutions and
enterprises in order to promote gender equality and
make recommendations deemed necessary. The
The Commission on Gender Equality Act, Act CGE is mandated to:

39 of 1996 provides that the object of the CGE i.
shall be to promote gender equality and advise

monitor all organs of society to ensure that
gender equality is respected, protected,

and make recommendations to Parliament or developed and attained;

any other legislature with regard to any laws or ii. assess all legislation from a gender
proposed legislation that affects gender equality perspective;
and the status of women. Furthermore, the Act iii. commission research and make

provides the CGE with the express power to report recommendations to Parliament and other

to the President at least once every year on its authorities;

activities and the achievement of its objectives, iv. educate and inform the public;

and the President shall cause such report to be v. investigate complaints on gender-related
tabled promptly in Parliament. The CGE may at issues; and

any time submit any other report to the President vi. monitor South Africa’s progress towards

and to Parliament. It may at any time approach
the President or Parliament with regard to any
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gender equality in relation to international

norms.
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CONCEPTUAL CLARIFICATION

Gender

Gender refers to the array of socially constructed
roles and relationships, personality traits, attitudes,
behaviours, values, relative power and influence
that society ascribes to the sexes on a differential
basis. Whereas biological sex is determined by
genetic and anatomical characteristics, gender is an
acquired identity that is learned, changes over time
and varies widely in and across cultures. Gender is
relational and refers not simply to women or men,

but to the relationship between them.

Gender equality

Gender equality entails the concept that all human
beings, both men and women, are free to develop
their personal abilities and make choices without
the limitations set by stereotypes, rigid gender
roles or prejudices. Gender equality means that
the different behaviours, aspirations and needs

of women and men are considered, valued and
favoured equally. This does not mean that women
and men have to become the same, but that their
rights, responsibilities and opportunities will not
depend on whether they are born male or female.
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Gender equity

Gender equity means fairness of treatment for
women and men according to their respective
needs. This may include equal treatment or
treatment that is different but considered
equivalent in terms of rights, benefits, obligations

and opportunities.

Widowhood

A widow is defined as ‘a woman who has lost her
husband by death and has not married again’.
Similarly, a man who has lost his wife by death
and has not married again will be referred to as a
widower. Society has a way of affirming this status
such that people adhere to such definitions. Much
as culture plays a role in these definitions, culture
is dynamic. Likewise, the widow(er)hood concept
owes its definition to society. It is therefore most
likely that the definition can differ according to
geographical situations, culture, race and class
Widow(er)hood needs to be viewed as both a
social and intra-psychic phenomenon. Wjdow(er)
hood is a social role, produced by the 6ften painful
transition from the married statusto the non-

married status by the death ofa spouse.
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EXECUTIVE SUMMARY

EXECUTIVE SUMMARY

Widowhood is a clearly defined social role for women, which is associated
with prescribed institutionalised cultural and religious norms and
concomitant social sanctions if deviation from social role expectations
occurs. An altogether different set of norms applies to men upon the death

of their wives.

Indeed, the concept of widowerhood is not well
known, especially in polygamous societies: a man
is not perceived to become a widower upon the
death of his wife because there are other wives in
his family, or because there is an expectation that

he will soon remarry. Widowers, even when elderly,

are far more likely to remarry than widows of any
age.

An overview of relevant literature and empirical
studies reflect different experiences of widows

vis-a-vis that of widowers. This is partly due to the
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strict role prescriptions and socio-cultural control
that apply to widows, and not to widowers.
Prejudice and discrimination associated with gender
stereotypes that apply across the lifecycle of women
and men seem to galvanise during widow(er)hood,
with differential effects on the status of women
and men. A woman's status shifts drastically
(downward) after the death of her spouse in
contrast to the widower’s status, which remains
unchanged. A decrease in social status not only

has implications for women’s livelihood, economic
status and quality of life, but also increases
women's vulnerability to discrimination, abuse,

harassment and gender-based violence, as well as
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EXECUTIVE SUMMARY

The CGE con@@ieted an in-depth countrywide
study on expériences of widowhood in different
cultures and in different geographic areas in
South Africa.

her ability to assert her rights. Both women and
men experience increased social pressure during
widow(er)hood, but in opposite directions: widows
are pressured to remain ‘loyal’ and ‘faithful’ to
their late husbands, and to honour their memory,
whereas men are often pressured into a quick
remarriage, regardless of their readiness or wish
to remarry. If widows remarry, they rarely do

so of their own free will. In some communities,
widows may be forced into new conjugal relations
with a male relative or be forbidden to remarry,
even if they may wish to do so. Furthermore,
gender stereotypes regarding the innate ability of
women vis-a-vis that of men to nurture and care
for children lead to assumptions about women'’s
natural ability to ‘cope’, even in the absence of
resources. Conversely, assumptions about men’s
‘natural inability’ to care for children often results
in the removal of children from their father after
the death of their mother to be cared for by other

women.

Women’s human rights advocates from a wide
range of cultural contexts are working to ensure
the continuation of cultural practices and values,
while working to change cultural practices that may
harm women. They are challenging this binary by

demanding that states respect, protect and fulfill

Gender Equality Ensures a Better Life for All

both women’s human rights and cultural human
rights, recognising that both sets of rights and the
interplay between them are integral to people’s

enjoyment of the full range of human rights.

The CGE conducted an in-depth countrywide
study on experiences of widowhood in different
cultures and in different geographic areas in South
Africa. This study was aimed at exploring the
immediate, intermediate and long-term effects,

as well as the underlying and structural causes of
the discriminatory and disempowering experiences
of widows and widowers at all levels of life in a
number of selected communities across South
Africa. A qualitative approach, data collection
methods and analysis were adopted in this study.
The qualitative approach was crucial because it not
only reveals why a phenomenon occurs, but also
develops “a detailed understanding of individual

views, attitude and behavior”.

Respondents for the study were selected from
* Households: widows living in households
and institutions of care, together with their
family members (own family and family-in-
law)
e Communities: people in positions of power,

including church leaders, traditional leaders,
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EXECUTIVE SUMMARY

community leaders, neighbours, informal
networks, non-governmental organisations
and caregivers of widows in institutions of
care

* Business: employers of widows and of
widows’ deceased husbands, financial
institutions

* Government: officials on all levels of

government who deal with widows

Respondents were drawn from urban, peri-urban
and rural areas in each of the nine provinces. The
number of respondents per province reflects the
demographics of each province, particularly the
diversity of the population in terms of age, race,
socio-economic class, language group, culture and
religious affiliation. Care was taken to also include
respondents with disabilities and respondents who
are affected by HIV/AIDS.

The findings of the study reveal large-scale
discrimination against widows and widowers,
including imposition of burdens, obligations
or disadvantage, and withholding benefits,
opportunities or advantages, as well as regular
harassment of widows and widowers in the context
of household, community, state and market place.
These include:
* Chasing-off from spousal property, and
property grabbing
* Removing of children and not allowing
the widowf(er) access to her (his) children/
dispossessing the widow(er) of her (his)
children and denying her (him) access to
them
* Hindrance and not allowing the widow(er) to
have friends, to make personal decisions, to

work, to travel or to conduct business
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* Name-calling and accusing the widow(er) of
killing or bewitching the deceased

* Forcing the widow(er) to engage in practices
that (s)he finds humiliating and harmful,
including choosing the future spouse for the
widow/er, withholding of food, water and

medical treatment.

Many widows have shown remarkable
determination and courage in the face of tragedy
and — either individually or in collaboration with
other widows — have become self-supporting and
entrepreneurial, running small businesses, farming
and supporting their children and dependants.
Many widows are enormously resourceful and
resilient and go on to manage successful creative

lives, both personally and professionally.

While some women and men incorporate gender
equality, or at least attempt to incorporate it,

in their marriage and family relationships, this

does not necessarily continue in widowhood.
Widows are heirs to a set of discriminatory and
oppressive customs and practices that compromises
their constitutional rights to dignity, equality

and freedom. The collective forces continue
outdated and illegal practices and customs during
widowhood. This includes women and men
colluding to the perpetuation of these practices
and customs. This will not decline and change
overnight. Changes to cultural and religious
customs and practices following the death of a
male partner will require a restructuring of all

basic social arrangements in our society that make
democracy possible in all spheres and at all levels of

interaction in society.
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Our society has traditionally been organised around
gender, race and class. The deliberate eradication
of these as grounds for inequality, discrimination
and oppression and the adoption of constitutional
democracy and values of human dignity, equality
and freedom as organising principles in our society
is still being encouraged, debated and discussed.
The transition is clearly difficult and painful. Social
institutions can be changed intentionally, but not
easily or quickly; and not without widespread
discussion and debate.

The following key recommendations emanate from
this study:

* Continue monitoring and evaluation of
government’s compliance to international
and regional treaties that protect the rights
of widows; and be rigorous in holding
government accountable to implanting
international and national law.

* Engage widows and stakeholder groups in
identifying customs and practices that are
unconstitutional and need to be abolished;
ensure women's effective participation and
input in the law and policy-making process.

* Lobby for the development of case law
jurisprudence on the constitutionality of
widowhood rites.

* Encourage research to focus not only on
elderly women, as little empirical evidence
regarding young widows and widowers
(notably in the context of young women/
widow-headed households) is available.

* Encourage the development and
application of new conceptual and practical
methodologies that can gather perspectives
and information on the situation of widows;
and ensure that data is disaggregated
not only by gender and age, but also by

Gender Equality Ensures a Better Life for All
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marital status, to reduce the vulnerability of
widows and their families. The exploitation
experienced by individual widows in
households is often hidden.

Encourage the drafters of policies and
programmes, as well as donors, to give
equal weight to quantitative and qualitative
information to inform and guide policy-
making and programme development. A
lack of reliable data is one of the biggest
obstacles to influencing policies and
programmes that address the situation

of widows. The richness and validity of
narrative and anecdotal material often

goes unpublished or undisseminated and
should be tapped to inform policies and
programmes.

Facilitate public education and information
campaigns to educate the public on gender
equality, equity, the rights of widows and
how the South African legal system operates;
and encourage widows to assert their
rights by reporting unlawful discriminatory
activities to their nearest police station and
lodging complaints with the CGE.

Lobby traditional leaders to increase their
involvement in the promotion and protection
of women'’s constitutional rights, including

those of widows.
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CHAPTER 1 >

INTRODUCTION

The ageing trend of the population globally implies
that the majority of the elderly in all countries is
made up of females, due to longer life expectancy
and the frequent age disparity between spouses.
Almost worldwide, widows comprise a significant
proportion of all women, many of them requiring
support. In developed countries, widowhood is
experienced primarily by elderly women, while

in developing countries it also affects younger

women, many of whom are still rearing children.

Widowhood is a clearly defined social role for
women, which is associated with prescribed
institutionalised cultural and religious norms and
concomitant social sanctions if deviation from
social role expectations occurs. An altogether
different set of norms applies to men upon the
death of their wives. Indeed, the concept of
widowerhood is not well known, especially in
polygamous societies: a man is not perceived to
become a widower upon the death of his wife
because there are other wives in his family, or
because there is an expectation that he will soon
remarry. Widowers, even when elderly, are far more

likely to remarry than widows of any age.

Experiences of widows vis-a-vis that of widowers

differ greatly. This is partly due to the strict role
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INTRODUCTION

prescriptions and socio-cultural control that apply
to widows, and not to widowers. Prejudice and
discrimination associated with gender stereotypes
that apply across the lifecycle of women seem to
galvanise during widowhood, with differential

effects on the status of women and men.

A woman's status shifts drastically (downward)
after the death of her spouse in contrast to the
widower's status, which remains unchanged. A
decrease in social status not only has implications
for women'’s livelihood, economic status and
quality of life, but also increases women's
vulnerability to discrimination, abuse, harassment
and gender-based violence, as well as her ability to

assert her rights.

Both women and men experience increased social
pressure during widow(er)hood, but in opposite
directions: widows are pressured to remain

‘loyal” and “faithful’ to their late husbands, and
to honour their memory, whereas men are often
pressured into a quick remarriage, regardless

of their readiness or wish to remarry. If widows
remarry, they rarely do so of their own free will.

In some communities, widows may be forced into
new conjugal relations with a male relative or be

forbidden to remarry, even if they may wish to do

Gender Equality Ensures a Better Life for All



Many widows have shown remarkable determination and courage in the
face of tragedy and — either individually or in collaboration with other
widows — have become self-supporting and entrepreneurial, running small
businesses, farming and supporting their children and dependants. Many
widows are enormously resourceful and resilient and go on to manage
successful creative lives, both personally and professionally.

so. As a result, many women spend long periods

of their lives in widowhood, with all the associated
disadvantages and stigmas. Higher mortality rates
for men leave many women living alone in their
later years, especially since most widowed women
do not remarry. In contrast, older men generally live

with a spouse.

Furthermore, gender stereotypes regarding the
innate ability of women vis-a-vis that of men to
nurture and care for children lead to assumptions
about women'’s natural ability to ‘cope’, even in
the absence of resources. Conversely, assumptions
about men’s ‘natural inability’ to care for children
often results in the removal of children from their
father after the death of their mother to be cared
for by other women.

Cultural analysis of the values and norms underlying
widow(er)hood practices, customs and rites reveals
the central role of patriarchal ideology, which
legitimates and justifies the exploitation of widows.
Socialisation, which requires internalisation and
institutionalisation, is the modality through which
culture is transmitted from one generation to

another.

Many widows have shown remarkable
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determination and courage in the face

of tragedy and - either individually or in
collaboration with other widows — have
become self-supporting and entrepreneurial,
running small businesses, farming and
supporting their children and dependants.
Many widows are enormously resourceful
and resilient and go on to manage
successful creative lives, both personally and
professionally.

Across Africa, widows’ groups (for example, in
Ghana, Kenya, Nigeria, Swaziland and South
Africa) are heightening awareness of the issues

and are providing training in income-generation,
health care and shelter for destitute widows and
their families. These groups contribute to securing
women'’s agency to change perceptions so that
widows are not just seen in terms of recipients of
welfare relief, but as women whose contribution to
the economy and potential role in society should be
properly acknowledged.
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CHAPTER 2 -> =LEGISLATIVE:FRAMEWORK

The CGE is an institution embracing almost all
the functions and powers over the organs
of state as well as civil society to promote
respect for gender equality and the
protection and attainment of gender
equality.

2.1 Cultural rights

Cultural rights are fundamental to the
protection of all other human rights,
including civil, political, social and economic
human rights. Yet, despite the indivisibility
of all human rights, some human rights
theorists and practitioners mostly
perceive cultural rights to be in tension
with women'’s human rights. In recent
years, women human rights advocates
from a broad spectrum of countries,
religions, ethnicities and social sectors
have reasserted the inter-relationships
between cultural rights and women's

f— . human rights. In many countries, women

L -
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are working to demonstrate that cultural rights and
women's rights can be mutually reinforcing. They
work to highlight and build cultural practices and
traditions that are supportive of the human rights

framework.

Culture is often imagined to be a set of archaic
practices contained in an unchanging, bounded
community. A more nuanced understanding of
culture, however, elaborates cultural practices as
fluid, contested and connected to relations of
power. Cultures are never homogenous and are
shaped by people’s actions and struggles over

meaning.

Culture is the way that people make sense of their
world, both as individuals and as part of larger
collectives. Cultures have always been subject

to change — both internal and external. From

this perspective, respect for cultural differences
exists simultaneously with the belief that cultural
practices and beliefs can and do change over time.

Among many cultural and religious traditions,
women have primary responsibility for transmitting
cultural and spiritual knowledge and practices
—and group identity in general — to succeeding
generations. Because culture exists through — and
is generated by — the lived experiences of people,
women's role in transmitting culture also situates
them as creators and custodians of culture. For
this reason, people across a diverse range of
communities view women's adherence to and
promulgation of cultural norms as integral to
cultural survival. In many instances, this relationship
between gender and culture is used as a basis for
justifying violations of women’s human rights. For
example, in many cultures, religions, and states,

the rights of individual women are subordinated
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to upholding women'’s role as the carriers of group
identity. Thus, women are often denied the right
to make autonomous decisions regarding their
own sexuality, childbearing and marriage, and
their children’s nationality, religion and citizenship.
These violations of basic rights are rationalised as
necessary to ensure cultural preservation and other
collective identities, which women are thought to
embody. On the other hand, women’s primary role
in transmitting and creating culture can serve as a
basis for protecting and enhancing women's status

in their families and communities.
2.2 Human rights

In recent decades, people around the world have
experienced rapid social change that has been
induced by accelerated economic globalisation.

In many contexts, people have responded to
experiences of economic dislocation, migration,
loss of livelihoods and armed conflict by invoking a
rigid and monolithic conception of culture that is
intended to reassert traditional power relations and
garner a sense of stability and continuity in the face
of rapid social transformations.

For this reason, the tension between cultural rights
and women'’s human rights have intensified in
recent years. Tradition, like culture, is often thought
to be inherent and unchanging. Yet, traditional
practices are not necessarily ancient. In many
communities women provide a contemporary

response to political and social upheaval.

Despite a contemporary understanding of culture
that clarifies its changing and contested nature,

‘cultural relativity’ is sometimes invoked to justify
human rights abuses against women. The notion

of cultural relativity originally emanated from an

Widowhood Rites and Rights Report >> Annual Report 2006-07 1 1
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Today, women human rights advocates from a wide range of cultural
contexts are working to ensure the continuation of cultural practices and
values, while working to change cultural practices that may harm women.

ethic of respect for cultural difference, which is
wholly compatible with — and in fact essential to
—a human rights framework. However, a problem
arises when respect for difference is conflated with
an injunction against opposing any practice labelled
‘cultural’. As a result of such faulty logic, one set of
rights (cultural rights) is used to excuse violations of
another set of rights (women'’s human rights).

Examples of grave violations of women's human
rights that have been justified in the name of
culture, tradition or religion are ‘honour crimes’,
female genital mutilation, widow cleansing and
forced early marriage. Those who defend such
human rights violations in the name of culture
tend to posit the framework of human rights in
opposition to ‘culture’. However, this thinking
assumes that it is culture that subordinates women
and modernity — in the form of the universal legal
protection of human rights — that liberates them.

This stance suggests that beliefs that underpin a
human rights framework do not find their origin
in other value systems. In fact, a wide range of
cultures have put forward notions of rights and
human dignity upon which to condemn violence
and oppression.
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Women who experience human rights violations on
the basis of both gender and culture explain that

it is not "culture’ that lies at the root of women'’s
oppression, but practices and norms that deny
women gender equity, education, resources, and
political and social power.

While culture needs to be understood as part of the
context in which human rights abuses occur, it does
not rationalise or justify these abuses. The report of
the Special Rapporteur on Violence against Women
(1996) declares: "It is important to emphasise that
not all customs and traditions are unprotective

of human rights ... However, those practices

that constitute definite forms of violence against
women cannot be overlooked or justified on the
grounds of tradition, culture or social conformity.”
As the Special Rapporteur implies, it is true that
some aspects of cultures may be used to violate
women'’s human rights. However, other aspects of
culture may be used to promote a human rights

framework.

Today, women human rights advocates from a wide
range of cultural contexts are working to ensure
the continuation of cultural practices and values,
while working to change cultural practices that

may harm women. Women — those who navigate

Gender Equality Ensures a Better Life for All



the lived realities of debates regarding gender

and culture — are paving the way for nuanced and
historically specific negotiations of ‘culture” and
‘human rights’. They are challenging this binary by
demanding that states respect, protect and fulfill
both women'’s human rights and cultural human
rights, recognising that both sets of rights and the
interplay between them are integral to people’s
enjoyment of the full range of human rights.

2.3 Widows’ rights

Human rights instruments have come a long way in
the protection of women generally. This is evident
in the Universal Declaration of Human Rights
(UDHR), the International Covenant on Economic,
Social and Cultural Rights (ICESCR) and, more
specifically, the Convention on the Elimination of all

Forms of Discrimination against Women (CEDAW).

At the regional level, the African Charter on
Human and Peoples’ Rights (the African Charter)
and the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Women (the
Women's Protocol to the African Charter), have
made commendable strides in protecting the rights

of women in Africa.

Gender Equality Ensures a Better Life for All
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In all of these instruments however, not much
attention is devoted to certain specific categories of
women. This generalisation of the law has created
a situation in which certain groups of women,

such as widows, are not adequately protected

from abuse. This unfortunate observation is further
buttressed by the fact that issues concerning
widows are rarely on the agenda of most

international conferences.

Customary law recognises traditional and cultural
practices that discriminate against women, and
which — in the final analysis — negate all attempts
by international, regional and national legislation
that are geared towards the protection of the rights
of women.

This situation is further aggravated by the fact
that most widows who bear the brunt of these
discriminatory practices are those in rural societies,
where illiteracy is high and ignorance of the law

(particularly written law) is rife.

Women'’s rights are embodied in the United
Nations Charter, the UDHR, Clause 32, the
International Covenant on Civil and Political Rights
(ICCPR), the ICESCR and specific conventions

relating to women. Many instruments concerning
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women have surfaced over the decades. Prominent
among these instruments are the CEDAW, the
Declaration on the Elimination of Violence against
Women (DEVAW) and the Optional Protocol to the
Convention on the Elimination of Discrimination
against Women (optional protocol to the CEDAW).

Women'’s issues have also received attention at a
series of conferences and subsequent UN actions
that have resulted in several activities, notably the
adoption of the Declaration and World Plan of
Action for the Implementation of the Objectives of
International Women's Year (Mexico City, 1975),
the naming of 1976 to 1985 as the UN Decade for
Women (UNDW) (adopted by the General Assembly
in Resolution 3520, 1975), the development of
the Programme of Action for the Second Half

of the UNDW (Copenhagen, 1980), the setting
forth of the Forward-looking Strategies for the
Advancement of Women for the period 1985 to
2000 (Nairobi, 1985) and the establishment of the
Platform for Action (Beijing, 1995).

In April 2000, the Commission on Human Rights
adopted a resolution on women'’s equal ownership
of, access to and control over land and the equal
rights to own property and to adequate housing
(Resolution 2000/13). More recently, on 23 April
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2001, the Commission on Human Rights adopted
yet another resolution (Resolution 2001/34) on
the same subject. The resolution encourages the
Special Rapporteur on Violence against Women to
continue to take these findings into consideration
in her future work. The resolution also invites the
Secretary-General to encourage all organisations
and bodies of the UN system to undertake further
initiatives that promote women'’s equal ownership
of, access to and control over land and the equal
rights to own property and to adequate housing,
and to allocate further resources for studying and
documenting the impact of complex emergency
situations, particularly with respect to women'’s
equal rights to own land, property and adequate

housing.

Since the 1980s, the African human rights system
has gradually developed its own jurisprudence

in the protection of Africans. A discussion of

the various instruments and activities that have
taken place within this time will determine how
adequately women, particularly widows, have been
protected and their rights promoted in Africa.

The African Charter on Human and Peoples’

Rights (the African Charter) was the main regional

instrument that protected the human rights of

Gender Equality Ensures a Better Life for All



LEGISLATIVE-FRAMEWORK=‘<- CHAPFER:2

It has been argued that women’s rights have been treated in a cursory and
perfunctory manner. Not only are women only mentioned in one provision,
they are also lumped together with other “quite complex and controversial
notions of the family, tradition and morality”.

women in Africa until very recent times. Apart
from the general provisions in the African Charter
that apply to all persons, Article 18 has been
devoted to, inter alia, the family, women, children,
the aged and the disabled. Article 18(3), which
provides specifically for women, states: ‘The State
shall ensure the elimination of every discrimination
against women and also ensure the protection of
the rights of the woman and the child as stipulated

in international declarations and conventions.’

It has been argued that women's rights have been
treated in a cursory and perfunctory manner. Not
only are women only mentioned in one provision,
they are also lumped together with other “quite
complex and controversial notions of the family,

tradition and morality”.

Indeed, a close look at the provision suggests that
women have been subsumed under a provision
devoted to the family. It has even been argued
that the Africa Charter could even be used to
abuse women's rights. The fact that duties are
placed on the state and individuals to the family
is believed to ingrain oppressive family structures,
which marginalises and excludes women from
participation in most spheres outside the home.

This is also said to support discrimination against

Gender Equality Ensures a Better Life for All

women on the basis of gender in all areas of
activity. These fears have, however, been countered
with the view that the African Charter must be read
in a progressive and holistic manner. Hence, it has
been suggested that women should be treated

in accordance with traditional values and culture,
which enhance the dignity of motherhood and
women. This is more so because the African Charter
itself abhors and guarantees the elimination of

all forms of discrimination. This naturally includes

discrimination against women.

Article 61 encourages the African Commission to
take account of African practices consistent with
international norms on human and peoples’ rights.
While culture is not being looked down on, this
provision ensures that the aspects of culture that
are repugnant to international human rights norms
must not be encouraged.

This viewpoint has been buttressed by another
opinion that “Article 18 can only be understood in
the context of the entire text of the African Charter,
which is also remarkable in its use of asexual,
gender-neutral language”. In that case, it is actually
a manifestation of the African Charter’s intention to
elevate women in the public sphere and not to just
relegate them to the private sphere.

Widowhood Rites and Rights Report >> Annual Report 2006-07 1 5



CHAPTER 2 -> =LEGISLATIVE:FRAMEWORK

Another laudable achievement by the African
Charter in protecting the rights of women is

the fact that it must be supplemented and/or
complemented by international declarations and

conventions in that direction.

The plethora of human rights instruments and
activities at the international and regional levels
seem to greatly favour women in current times.
Nevertheless, millions of widows in the third world,
who are disinherited, have been evicted, are victims
of violence, poverty and property grabbing, and
who have been marginalised continue to remain
outside the remit of all these laws. They struggle to
survive without legal protection, legal rights or legal
aid. Of all women, they are the least empowered to

use human rights laws to their benefit.

A complex mix of factors underlies women'’s
property rights violations in African countries.
Chief among them are discriminatory laws and
customary practices, the ineffective enforcement
of laws, biased attitudes, unresponsive authorities,

inept courts, women's low levels of awareness of

ood Rites and Rights Report

their rights, and the social stigma of women being
considered greedy or traitors to culture if they

assert their rights.

Although most governments throughout Africa
have ratified treaties promoting the welfare of
women, it is for these reasons that they are the
very ones that still hide behind custom as a defence

against protecting the human rights of women.




Preceding studies alluded to the decrease
in security and autonomy of women and
men of all ages during widowhood, as
well as to social relationships that were
based on patronage and dependency,
creating and reproducing inequalities,
exclusion and marginalisation. The 2006
study by the CGE included additional
assessments of the need to review
legislation relevant to widowhood,

including widows' access to the estate of
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the deceased and to assess the role of relevant
support systems and stakeholders to ultimately
improve autonomy and access to rightful resources
during widowhood.

A qualitative approach, data collection methods
and analysis were adopted in this study. The
qualitative approach was crucial because it not
only reveals why a phenomenon occurs, but also
develops “a detailed understanding of individual
views, attitude and behavior” (Moore, 2000:121).
Gillham (2000:10) argues that “qualitative methods
focus primarily on the kind of evidence (what
people tell you, what they do) that will enable you
to understand the meaning of what is going on”.
The qualitative approach to social science research
is about researching human behaviour, looking
for facts, opinions experiences and preferences on
the subject (Bless and Higson-Smith, 1995; Blaikie,
2000).

It was further necessary to investigate situations
where little is known about what is there and

what is going on, as is the case with the subject

of widowhood. Qualitative research, in particular,
illuminates “persons’ lives, stories, behaviour and
interactional relationships” (Corbin and Strauss,
1980:17). Principles of feminist research (described,
amongst others, by Reinhartz, 1992) were applied
for data collection, observations and interaction
during the focus group sessions.

These approaches were employed in order to
triangulate and verify the findings. Triangulation
is employed for a number of reasons, such as to
obtain varied information on the same issue, to
use the strengths of each method to overcome
the deficiencies of the other, to achieve a higher

degree of validity and reliability, and to overcome
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the deficiencies of single methods (Sarantakos,
1998:169), while at the same time deepening
the theoretical framework, identifying gaps and
discovering connections, analogies or relations
between different research results by comparing
the results of various investigations (Bless and
Higson-Smith, 1995:22).

The use of the semi-structured interview schedules
and focus group discussions or interviews are
aimed at triangulating data. According to

Laws et al (2003:281), it is important to collect
information in different ways in one project if one
wants to build confidence in the trustworthiness
of a research project. It is argued that the use of
triangulation assists in seeing the same thing from
different perspectives. Triangulation further assists
one in confirming or challenging the findings of
one method as opposed to those from another.

Clarke and Dawson (1999: 88) have long argued
that “one of the main advantages gained from
using triangulation as part of multi-method
research design is that it allows the researcher to
have greater confidence in the research findings

than is the case when a single method is used”.

It is widely accepted that different research
methods have their own strengths and weaknesses.
Based on this argument, those who support
triangulation maintain that the strengths of

one method can be used to complement the
weaknesses of another. Gillham (2000: 2) advised
that no one kind or source of evidence is likely to

be sufficient on its own.
It is for this reason, and especially because there

are numerous units of analysis and sources of data,

that this study adopted the triangulation approach.
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To a large degree, because of the complexity and
sensitivity of the subject under study (widowhood),
the CGE had limited options. Therefore a
combination of these approaches had to be used
to understand the social relations to which both
widows and widowers are exposed in their daily
and personal lives.

In terms of analysing the data, the approach taken
was that of grounded theory, as espoused by
Corbin and Strauss (1998) in building grounded
theory. “A grounded theory is one that is inductively
derived from the study of the phenomena it
represents. It is discovered, developed and
provisionally verified through systematic data
collection and analysis of data pertaining to that
phenomenon. One does not begin with a theory,
then prove it. Rather, one begins with an area of
study and what is relevant to that area is allowed
to emerge” (ibid:23). The process of open coding,
concept labeling and concept categorisation,
breaking through biases and developing standard
ways of dealing with data and then grounding

findings in reality is implemented in this project.

The use of routine sampling procedure would
have been impractical in this study where many
widows — as well as those who exert an influence
on their lives — constitute a 'hidden population’
and the parameters of the population cannot

be known. Consequently, neither a random nor

a representative sample could be drawn. Given
this obstacle, an attempt was made to obtain as
broad and heterogeneous a sample as possible by
accessing respondents through various existing

channels, including government and civil society.

Respondents were selected from the following
institutions:
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a. At the household level: widows living in
households and institutions of care, together
with their family members (own family and
family-in-law)

b. At the community level: people in
positions of power, including church leaders,
traditional leaders, community leaders,
neighbours, informal networks, non-
governmental organisations and caregivers
of widows in institutions of care

c. At the market level: employers of widows
and of widows' deceased husbands, financial
institutions

d. At the state level: officials on all levels of
government who deal with widows

Respondents were drawn from urban, peri-urban
and rural areas in each of the nine provinces. The
number of respondents per province reflects the
demographics of each province, particularly the
diversity of the population in terms of age, race,
socio-economic class, language group, culture and
religious affiliation. Care was taken to also include
respondents with disabilities and respondents who
are affected by HIV/AIDS.

Targeted areas were selected, based on researchers’
understanding of the categories that needed to be
covered in the research project. The same principle
was adopted at institutional level to ensure that
the stakeholders who participated in the study
were those that dealt directly with issues related

to widows and widowers, or who deal with critical

areas that alleviate poverty.
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Table: Sample breakdown per province

SUMMARY OF THE NUMBER OF QUESTIONNAIRES ADMINISTERED AND FOCUS GROUP DISCUSSIONS
CONDUCTED PER PROVINCE ACCORDING TO RACE

Eastern Cape African 20 30 2 3
Coloured 20 20 = -
Indian = - =
White 20 10 =

Free State African 10 10 1 1
Coloured - - - -
Indian - - -
White 20 10 =

Gauteng African 40 30 4 3
Coloured 20 20 = -
Indian 20 - = -
White 10 10 1 1

KwaZulu-Natal African 40 40 4 4
Coloured 10 - - -
Indian 60 20 -
White 20 20 =

Limpopo African 20 30 2 3
Coloured = - = -
Indian = - =
White - - -

Mpumalanga African 20 10 2 1
Coloured - - - -
Indian - - -
White 10 10 =

Northern Cape African 10 20 -
Coloured 20 20 -
Indian = - =
White - - -

North West African 20 10 2 1
Coloured - - - -
Indian - - -
White 10 10 =

Western Cape African 10 - 1 -
Coloured 20 10 2 1
Indian - - -
White 40 40 -

TOTAL 490 380 21 18
The data collection process took place in phases means whereby feminists have sought to achieve
commencing in July 2006 until early 2007. Two the active involvement of their respondents in the
data collection methods were used: the semi- construction of data about their lives”. Interviewing
structured interview and the focus group interview. offers researchers access to people’s lives, thoughts

and memories in their own words, rather than the
According to Reinhartz (1992:18), “the use of words of the researcher. “This asset is particularly
semi-structured interviews has become the principle  important for the study of women because in
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this way learning from women is an antidote to
centuries of ignoring women's ideas altogether

or having men speak for women.” Drawing from
the US gerontologist, Kathy Charmaz, she argues
that “interviewing draws on skills in the traditional
‘feminine role’ — a passive, receptive, open,
understanding approach ... recognising the other’s
feelings and being able to talk about sensitive

issues without threatening the participant (ibid:20).

For Gillham (2000:77), interviewing is a central
technique in a research study because it seems to
be more appropriate and flexible in nature. The
interviewing approach provides an opportunity

for the interviewer to use probes with a view of
clearing up vague responses or to elaborate on
incomplete answers (Huysamen, 1994: 145).

Given the nature of the study, Gillham (2000: 62)
argued that interviews assist particularly where
material is sensitive in character after trust has been
developed. “People will disclose things in a face-to-
face interview that they will not in an anonymous
questionnaire.” It has been argued elsewhere in
this report that some widows and widowers are
reluctant to provide much information about their
personal lives in focus group discussions. Therefore,
in-depth interviews were more relevant in soliciting
information that was not provided in the focus

group interviews.

It is worth understanding that the aim of qualitative
in-depth interviewing is to provide an opportunity
for the interviewers to speak freely and openly in
their own terms and words. Huysamen (1994:145)
argued that in in-depth interviews, questions on

highly sensitive and emotional issues may be asked.

Most of the interviews were conducted in

respondents’ own language or in a language that
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respondents felt comfortable with. The language
used differed from one province to another. The
rationale for using the respondents’ own language
was to ensure that respondents articulated their

views freely and clearly without being impeded.

Several government departments, such as the
Department of Home Affairs, the Department of
Health and the Department of Social Development,
participated in the study. They were interviewed
under the so-called elite interviewing. Qualitative
interviews were conducted with these stakeholders,
who were seen as being potential respondents
involved in issues pertaining to widows and
widowers. According to Gillham (2000:63-64),
“elite interviewing is when you interview someone
in a position of authority or especially expert or
authoritative, people who are capable of giving
answers with insights and a comprehensive grasp

of what it is that you are researching”.

Open-ended questions were identified as being the
appropriate method to obtain as much information
as possible. Respondents were asked the same
questions, but the researcher was able to adapt
the formulation, including the terminology, to fit
the background and activity level of the relevant
departments. This was done because of the
sensitive nature of the study and the divergent

backgrounds of the departmental activities.
3.1 Data Collection

Group discussions accord participants a greater
role in formulating the research project, which

is consistent with the feminist aim of developing
more egalitarian research methods (Reinharz:
1998:20). The purpose of the focus group was to
explore the range of issues in different perspectives.
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Respondents who participated in focus groups have

experiences in common, but not always.

Several writers supported the view of the common
experiences that are normally uncovered in focus
group discussions. Laws et al (2003: 298), for
example, were among those who argued that
“being in a group with others ‘like you' can give
people confidence to speak about their experiences
in a way which may not occur in one-to-one
interviews, especially, perhaps, when the subject
under discussion is in some way stigmatizing”. It
was based on these agreements that the current
study made use of focus group interviews.

For Laws et al (2003), an experienced facilitator is
required that could facilitate a focus group. The
CGE used experienced researchers for the purpose
of executing the current study. In addition to their
experiences, these researchers were well instructed
and had a common understanding of how to fulfill
the requirements of the study. Laws et al (2003:
299) briskly argued that “focus groups are useful
when you need in-depth information about how
people think about an issue — their reasoning about
why things are as they are, why they hold the views
they do ... when you want people’s ideas about

what would be better”.

Arguably, widowhood research would not have
been carried out effectively without the advice of
the research writers. The key strengths that infused
the spirit of using focus groups were such that
“the group interaction can produce invaluable data
on how people think about an issue — their own
explanations and understandings ... to people who
cannot read and write”. This study covered most
areas (urban, rural, peri-urban, etc) based in the
relevant categories. It would have been impossible

to solicit information from remote rural areas
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without using focus group discussions as well.

Most of the focus group interviews were recorded
on tape. Clarke and Dawson (1999:78) have
argued that “tape-recording is advantageous as,
for example, when conducting in-depth interviews
... or where a detailed contextual analysis of the
data is to be performed”. According to Laws et al
(2003: 261), specific permission to record or use
taped notes should be granted by the respondents

during the interview of the focus group discussion.

The current study utilised all these avenues as

a way of dealing with fears and skepticisms of
people who imagine themselves on national radio
when they see a tape recorder. Before starting the
process of data collection, it was imagined that
one would be faced with a huge set of data and
that one would then have to find a way of being
proactive to avoid frustrations. Laws at al (2003:
264), for example, in support of tape recording,
argued that it creates a complete record of what
has been said and avoids the problem of the
interviewer getting distracted from the interview by
the process of recording it. The recordings made in
this study were helpful, as one was able to capture
people’s own way of saying things, which could
bring a report to life. These focus group discussions
were later transcribed.

Laws et al (2003: 265), commenting positively
about transcribing types, argued that it generates
much detailed information. Even though these
writers were able to point out some drawbacks
about transcribing taped recordings, such that they
are difficult to analyse, they were able to account
that “it depends on whether you need the details
of people’s points of view or only the gist”.

In some aspects of what has been covered in this
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study, the CGE required some details so as to have
strong background information to influence a
policy process and to ensure that people’s voices
are heard. In other respects, some of the gist

was required to gain a sense of how widows and
widowers are relating socially in mainstream society
and with institutions. The transcriptions enabled
the analysis to capture most of the issues related to

widowhood.

3.2 Strengths of the widowhood
research study

The strength of this study is that it was carried

out after South Africa had celebrated more

than a decade of democracy and amidst the
general assumption that everybody was enjoying
democratic rights. Although this study served as

a test as to whether democratic rights are being
enjoyed by everyone, the focus was on widows

and widowers. The findings of the study provide
necessary information on the basis of which current
policies could be retained or new ones put in place

to ensure that everyone enjoys democratic rights.

The study followed a bottom-up trend of soliciting
information from stakeholders faced with the
mammoth task of implementing departmental
policies. This study also covered views of the
affected respondents (widows and widowers)

on governmental policies and included different
experiences. Another one of the strengths of this
study is its inclusion of rural, peri-urban and urban-
based informants.

The use of the triangulation approach, which used
different instruments such as questionnaires and
interviews in providing qualitative information,
served as another strength of this study (May,
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2001). The use of this method in a study focusing
on widows and widowers, using the social relations
approach in a South African context, was aimed at
understanding the culture, tradition and activities
taking place on an everyday basis in the lives of
widowers and widows, seen through the lens of
the relationship between institutions in a manner
that contributes to the transformation of gendered
power relations in society in the process of
widowhood. The time that was committed in this
study to gain a deeper understanding on a subject
(widowhood) where little is known should not be
underestimated.

3.3 Limitations of the widowhood study

Several factors hampered this study. Firstly, the
informants had different expectations of the study.
It was conducted in a period when poverty seemed
to loom large in different communities in the
South African context. Therefore, when potential
respondents were invited to participate in the
study, some expected to receive assistance from the
researchers on how to access social grants. They
therefore had difficulty understanding whether
the researchers were “friends, strangers, neither or
both” (Reinhartz: 1991: 26). These expectations
seemed particularly dominant at grass-roots

level. This was particularly evident in cases where
there seemed to be a low level of information
dissemination. Another key limitation was the

fact that provinces with newly established CGE
offices experienced problems locating or compiling
a comprehensive database of organisations that

could assist in identifying potential informants.
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3.4 Negotiating entry/research procedures

Various ways were used to negotiate entry to
different places for the purposes of accessing
potential respondents in the process of collecting
data. The researchers had to use their own
discretion at times to decide who to use to collect
information. For example, most provinces used
municipalities and invited them to identify potential
respondents. In other provinces, organised
women's groups and traditional leaders were used
for this purpose. The snowball sampling used to
ensure that this research study took place should
not be underestimated. Snowball sampling proved
to be a useful research method in this study.
Informants known to the researchers played an
instrumental role in helping them identify other
possible respondents who were subsequently
consulted to solicit responses on the issue under

investigation.

This decision was mainly guided by the statement
of Neuman (1997: 207) that in this type of
sampling “each person or unit is connected with
another through a direct or indirect linkage”. In
some certain instances, the complexity and sensitive
nature of the study necessitated researchers to
observe most of the protocols. The intention was
to secure the presence of relevant respondents.
Researchers in other circumstances were forced to
establish interpersonal relations with authorities
aimed at developing trust. The objectives of the
study were well explained to these respondents and
to the municipalities. It should also be noted that
some municipal officials assisted with translating
where necessary because local language served as
a barrier to some researchers. It is clear that South

Africa is a diverse country.
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3.5 Ethical issues

This study assured respondents that their identity
would be concealed. A sense of trust was
developed with the respondents during the data
collection process in that they were assured of the
confidentiality of their identity. In essence, the study
served as a relief to some widowers and widows,
while to other stakeholders it served as an eye
opener. For some the decision was taken that the
issue of widowhood needs to be treated urgently
for all South Africans to enjoy their citizenship
rights.

Respondents were interviewed and participated

in focus group discussions, in particular,

especially after consent had been granted. The
CGE developed a consent form that was used

in both the interview guides and the schedules
for focus groups, which were attached to the
individual questionnaires. Adequate information
about the project was provided to subjects/
respondents. Strydom (2001: 27) concluded that
“informed consent ensures the full knowledge and
cooperation of subjects, which also resolves, or

at least relieve, any possible tension, aggression,
resistance or insecurity of the subjects”. Whenever
the identity of the respondents was revealed in
this study, prior consent was obtained from the

person(s) concerned to do so.

3.6 Data Analysis

Data analysis is deemed to be one of the most
crucial stages of research, regardless of the method
of research (qualitative). At the same time, during
data analysis, it is the stage where and when key
findings are identified and conclusions drawn.

According to Laws et al (2003:381), data analysis is
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a process of taking things apart and putting them

together again.

There seems to be common understanding that
guantitative and qualitative data have different
requirements in terms of their methods of analysis.
Glanse and Peshkin (1992:37) maintain that data
analysis involves “organising what you have seen,
heard and read so that you make sense of what
you have learned”. Laws et al (2003: 281) argue
that “in the process of analysing the data you have
collected, you need to work out the links between
the material you have from the respondents,

and your original questions”. This project had
respondents from different cultures, race, age and
categories of life and it was their responses in the
aforementioned categories that were linked to

make sense of what was collected form the field.

Gillham (2000:25) supported the view that

“the purpose of analysis is to faithfully reflect

in summary and organised form what you have
found”. Qualitative and quantitative methods were
used to analyse all the collected data. Quantitative
data is represented statistically. Laws et al (2003)
have acknowledged that qualitative analysis is a
very different process, particularly when there is so
much data that it challenges researchers to get on

top of the information they have collected.

Data for the current study was collected by
researchers and fieldworkers. Laws et al (2003:
390) have warned that “in a qualitative analysis, it
is best for those who undertook the fieldwork to
analyze the data”. This is the procedure that was
followed in the current study. The advantage of
using those involved in the fieldwork in the research
was to ensure that the directed learning from the

fieldwork was brought forward, because these
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researches had a comprehensive understanding of

what was most important to the respondents.

Results from focus group discussions were analysed
thematically and themes were discussed separately.
The rationale for doing this was to test data from
one source against data from another source

in order to get a better picture on each theme.
According to Laws (2003: 397), focus group data
looks much like other qualitative data drawn from
individuals. These writers, for example, have advised
that in a focus group analysis, the interaction
between the participants needs to be preserved “by
quoting a chunk of text which includes important
discussion between participants”. These writers
hold the view that focus group interviews should
not be analysed as if they form a series of individual
interviews. In certain instances, anecdotes from the
field were used to authenticate information from

the secondary data.

Maykut and Morehouse (1994: 128) recommended
that the constant comparative method is useful
when analysing qualitative data collected from
focus group discussions and individual interviews.
The two authors argued that it is imperative to
analyse data according to themes and to unitise
discussions into easily identifiable chunks or

units. The data collected was divided into chunks
organised around themes that are crucial for this
study. Each theme was then dealt with according to
the data collected. Over and above this, Corbin and
Strauss’ grounded theory process of open coding,
concept labeling, concept categorisation, breaking
through biases and developing standard ways of
dealing with data and then grounding the findings
in reality were implemented in this project.

25
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FINDINGS1

FINDINGS!

The right to dignity and freedom from
exploitation and degradation

“Sometimes your future in-laws might not want
you as their son’s wife. In such cases, it becomes
difficult to get married culturally. It might happen
that even if lobola was paid out, you are not on
good terms with your in-laws. This may have an
influence on whether you are regarded (by the
in-laws) as a widow or not ... Take for instance a
man who takes in @ woman as his wife without
his parents’ knowledge. He then sends negotiators
to the woman’s family. The woman will undergo
a ritual to be initiated as a wife. Even if the man
has not paid lobola because he does not have the
money, the two will be regarded as husband and
wife ... If the husband dies, his family takes the
responsibility of preparing for the funeral. So, being
a widow starts: either one is regarded as a widow
and is involved in the funeral arrangements, or one
is sidelined.

When my husband passed away we were
separated and he was staying with his mistress.
Despite that, my in-laws fetched me and | was
made to mourn ('sitting on the mattress’).

In-laws and society can either regard you as a
widow or not. | was accused of killing my husband

even though people saw him suffering from

iliness for a long time. | was called a witch, killer,
you name it. As a result, | was isolated, although
I mourned my husband, | was scorned, even by

society.

When a husband passes away, a mattress is put
on the floor for the widow to sit on throughout
the preparations for the funeral. On the morning
of the funeral, the widow is bathed and clothed
in mourning clothes (‘thapo’). Depending on
one’s culture, family or church, mourning clothes
for widows can be black, blue or seshoeshoe.

A widower pins a piece of cloth to his sleeve.
In the case of a widow, the mourning period is
determined by the in-laws. It may last up to a year.

A widow is not supposed to come back home
after sunset. She is not supposed to visit people
for three months and is not supposed to be in a
relationship for two years.

Older women in the family will dress you in
mourning clothes and see to it that you abide by
the rules.

It Is true that the people who enforce the
mourning rituals on widows are older women. [t
is the older women in the family who will see to it

that a widow follows the mourning rituals.”

The examples of widowhood rites cited by many

of the respondents are demeaning and degrading

'Findings are detailed in the various provincial reports. Only a broad summary of findings is presented in this section.
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as they reduce a widow's self-worth in many ways.
Many of these practices violate Article 5 of the
African Charter, which states: “Every individual
shall have the right to the respect of the dignity
inherent in a human being and to the recognition
of his legal status. All forms of exploitation and
degradation ... shall be prohibited”.

The African Charter has been enhanced by Article
20(a) of the Women's Protocol to the African
Charter as it specifically enjoins state parties to
take appropriate measures to “ensure that widows
are not subjected to inhuman, humiliating or

degrading treatment”.

The right to dignity, which forms the basis or
foundation of other human rights, has been
embodied in the Bill of Rights of the Constitution of
South Africa (s10): “Everyone has inherent dignity
and the right to have their own dignity respected
and protected”.

The right to equality and freedom from
discrimination

“The reason why it seems as if society does not

want to define a widower might be influenced
by the fact that in a polygamous marriage, if one
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wife passes away, the husband will remain with
the other wife/wives. As much as he may mourn
the wife who has passed away, the status of a
widower is not attached to him. In a monogamous
marriage, of course, the husband would be
regarded as a widower, but it would normally not
take long before he remarries ... The mourning
process Is discriminatory, because widowers do not
follow all the rituals. A widow is not supposed to
be in a relationship during the mourning period,
but widowers engage in relationships while still in
mourning.

When a widow is mourning, she is seen as
being ‘dirty” and could bring bad luck to a man if
she gets involved with him. In contrast, a widower
can be involved with a woman when he is still

mourning.”

The UDHR states: “All human beings are born free
and equal in dignity and rights” (109). The very
essence and core of the CEDAW centres on the
right to equality. To be able to respect the right to
equality one must understand what discrimination
against women entails, as defined by the CEDAW.
Discrimination against women has been defined as:
“Any distinction, exclusion or restriction made on
the basis of sex, which has the effect or purpose of

impairing or nullifying the recognition, enjoyment
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or exercising by women, irrespective of their marital
status, of the basis of equality of men and women,
of human rights and fundamental freedoms in

the ... social, cultural or any other field.” The
African Charter contributes to the explanation of
what the right to equality entails by stating that
“nothing shall justify the domination of a people by
another”. Thus, the right to equality, as defined by
the African Charter, is further breached when one
considers the fact that some of these widowhood
rites usually facilitate the domination of women by

men.

In addition to the fact that such rights impair

the human rights of widows, these practices

are usually not imposed on widowers as well. In
the few instances that men are also required to
undergo some ‘cleansing rituals’, the procedures
are much simpler than are experienced by their
females counterparts. Widowhood rites are thus
illustrations of customary rites and practices that
are recognised by the CEDAW as examples of
forms of discrimination against women that violate
the principles of equality of rights and respect for
human dignity. They are, indeed, obstacles to the
participation of women on equal terms with men in

the social and cultural life of their countries.

The right to equality and freedom from
discrimination is entrenched in articles 9, 10 and

12 of the Constitution of South Africa: “Everyone

is equal before the law and has the right to

equal protection and benefit of the law. Equality
includes the full and equal enjoyment of all rights
and freedoms. To promote the achievement of
equality, legislative and other measures designed

to protect or advance persons, or categories of
persons disadvantaged by unfair discrimination may

be taken. The state may not unfairly discriminate
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directly or indirectly against anyone on one or more
grounds, including race, gender, sex, pregnancy,
marital status, ethnic or social origin, colour, sexual
orientation, age, disability, religion, conscience,

belief, culture, language and birth.”

Right to liberty and freedom of movement

“I was labelled a witch and accused of killing my
husband. That accusation was also published in a
newspaper. My heart is still bleeding.

| went through a very difficult time when my
husband passed away. He was ill for a long time,
bed-ridden. Even though my in-laws saw him
suffering, when he passed away | was accused of
killing him. | was isolated and not given support
throughout the funeral. Nobody was by my side
at the graveyard on the day of the funeral. A
neighbour came to be by my side as | was too weak
to walk.

Surprisingly, during widowhood — a vulnerable
period — when a widow is supposed to be
supported morally, financially and otherwise, some
experience forced sexual intercourse and being
passed on to a brother-in-law or an uncle in the
in-laws’ family (forced marriage). | was a victim of
that. My brother-in-law tried to force himself on me
soon after my husband’s funeral. | took my children
and ran away, forfeiting the estate. | felt that losing
the estate was better than being forced to marry
somebody I did not love.”

A cultural rite that confines a widow to a house

for fear that she might commit suicide seems well
meaning. This practice however, infringes on Article
13 of the UDHR, which guarantees freedom of
movement and residence within the borders of
each state. Although Article 9 of the ICCPR refers
to arrests generally, this provision is nevertheless
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infringed when a widow is confined to the house
because this deprives her of her liberty for a period
of time. Section 9(1) states: “...no person shall

be deprived of his liberty except on such grounds
and in accordance with such procedures as are
established by law.” The Bill of Rights of the
Constitution of South Africa protects the right to
freedom of movement and residence (s21), the
right to an environment that is not harmful to one’s
health and well-being (s24), the right to property
(s25) and the right to health care, food, water and
social security (s27). The Vienna Declaration and
Programme of Action (1993) has enhanced the
view that all rights, whether civil-political, social or
economic, are universal, indivisible, interdependent
and interrelated.

Some cleansing ceremonies or rituals of wife
inheritance expose widows to some health hazards.
Smearing concoctions from plants on the body

of widows (including their genitals) might expose
them to all sorts of allergies and infections. Aside
from the fact that many widows have contracted
AIDS due to the practice of wife inheritance, the
trauma of reluctantly marrying an in-law or stepson
that a widow despises might also have an adverse

effect on a widow's mental state.

The right to culture

Several human instruments recognise that people
have a right to pursue their cultural development
or participate in the culture of their community.
The UDHR, for instance, states that “everyone, as
a member of society, is entitled to ... social and
cultural rights indispensable for his dignity”. These
provisions are not to be interpreted as meaning

that human rights law condones and encourages
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cultural practices that infringe on the human
rights of some group of persons as happens when
widowhood rites are justified as being an intrinsic
part of culture. Widowhood practices violate the
provisions of the CEDAW as they form the basis
on which women are discriminated against. They
are, therefore, one facet of a myriad of factors that
necessitated the CEDAW to request “state parties
to take all appropriate measure to modify the
social and cultural patterns of conduct of men and
women, with a view to achieving the elimination
of prejudices and customary and other practices
that are based on the idea of the inferiority or the
superiority of either of the sexes or on stereotyped

roles for men and women”.

All the human rights instruments that promote

a person’s right to culture apply to both men

and women. lronically, cultural practices such

as widowhood rites prevent widows from
participating in and enjoying their right to culture
on equal terms as their male counterparts.

These practices also deny widows cultural rights
indispensable for their dignity. The safeguards,
inherent in the Constitution of South Africa, to
combat this unfortunate trend have, however,
proved ineffective as the evidence on the ground
suggests. S31 of the Bill of Rights states: “(1)
Persons belonging to a cultural, religious or
linguistic community may not be denied the right,
with other members of that community; and (2)
The rights in subsection (1) may not be exercised in
a manner inconsistent with any provision of the Bill
of Rights.”
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Compounding vulnerability as a consequence

of socially constructed (and sometimes also
internalised) economic dependency on male
partners and husbands is the institutionalisation
thereof by the state and the market. Most civil and
customary marriages in South Africa resemble a
traditional model, with husbands as the head of
households and wives doing the housework and
caring for the children. Given the pace at which
gender distinctions have been, and are being,
eliminated from laws, work and politics, the family
appears to be curiously out of step. Although the
options available to women have expanded in many
respects, the basic pattern of marriage is pretty
much the same as it has been for decades. The
revolution in gender has not yet touched women'’s
marriages. This is noticeably so during widowhood.
While some women and men incorporate gender
equality, or at least attempt to incorporate it,

in their marriage and family relationships, this

does not necessarily continue in widowhood.
Widows are heirs to a set of discriminatory and
oppressive customs and practices that compromises
their constitutional rights to dignity, equality

and freedom. The collective forces continue
outdated and illegal practices and customs during
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widowhood. This includes women and men
colluding to the perpetuation of these practices
and customs. This will not decline and change
overnight. Changes to cultural and religious
customs and practices following the death of a
male partner will require a restructuring of all

basic social arrangements in our society that make
democracy possible in all spheres and at all levels of

interaction in society.

Our society has traditionally been organised around
gender, race and class. The deliberate eradication
of these as grounds for inequality, discrimination
and oppression and the adoption of constitutional
democracy and values of human dignity, equality
and freedom as organising principles in our society
is still being encouraged, debated and discussed.
The transition is clearly difficult and painful. Social
institutions can be changed intentionally, but not
easily or quickly; and not without widespread

discussion and debate.

Ultimately, this report is the culmination of research
into structured conversations between government
and civil society, facilitated by state institutions that
promote democracy.
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RECOMMENDATIONS

The following recommendations emanate from this

study:

* Continue monitoring and evaluation of
government’s compliance to international
and regional treaties that protect the rights
of widows; and be rigorous in holding
government accountable to implanting
international and national law.

* Engage widows and stakeholder groups in
identifying customs and practices that are
unconstitutional and need to be abolished;
ensure women'’s effective participation and
input in the law and policy-making process.

* Lobby for the development of case law
jurisprudence on the constitutionality of
widowhood rites.

* Encourage research to focus not only on
elderly women, as little empirical evidence
regarding young widows and widowers
(notably in the context of young women/
widow-headed households) is available.

* Encourage the development and
application of new conceptual and practical
methodologies that can gather perspectives
and information on the situation of widows;
and ensure that data is disaggregated
not only by gender and age, but also by
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marital status, to reduce the vulnerability of
widows and their families. The exploitation
experienced by individual widows in
households is often hidden.

Encourage the drafters of policies and
programmes, as well as donors, to give
equal weight to quantitative and qualitative
information to inform and guide policy-
making and programme development. A
lack of reliable data is one of the biggest
obstacles to influencing policies and
programmes that address the situation

of widows. The richness and validity of
narrative and anecdotal material often

goes unpublished or undisseminated and
should be tapped to inform policies and
programmes.

Facilitate public education and information
campaigns to educate the public on gender
equality, equity, the rights of widows and
how the South African legal system operates;
and encourage widows to assert their
rights by reporting unlawful discriminatory
activities to their nearest police station and
lodging complaints with the CGE.

Lobby traditional leaders to increase their
involvement in the promotion and protection
of women'’s constitutional rights, including

those of widows.
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